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The seeming unending growth in the number and valuat ions of claims
that courts and jur i e s are produc ing will inexorably lead to a d d i t i o n a ld e f e n d a n t s ' bankruptc i e s . T h o s e who peer into the f u t u r e see an esti-
mated cost to d e f e n d a n t s ranging f rom thirteen to t h i r t y b i l l i o n do l-l a r s 3 — v a l u a t i o n s w h o l l y inconsi s t ent with the continued solvency of
most currently named d e f e n d a n t s . 4

Much has already been wri t t en about asbestos l i t i g a t i o n 5 and onthe e f f o r t s o f the J o h n s - M a n v i l l e Corporat ion, the Raybestos-Manhat-
tan Corporation and other asbestos-containing material manufac tur-
ers to s uppre s s i n f o r m a t i o n regarding the hazards of asbestos
inhala t ion. 6 The in jur i e s visited upon thousands of workers occupa-t i o n a l l y exposed to asbestos produc t s have also been well docu-
mented.7 T h i s art i c l e does not r e c a p i t u l a t e that history. In omi t t ingthe historical background of asbestos l i t i g a t i o n , I do not mean to con-test the p u b l i c record of s uppr e s s i on or corporate i r r e s p o n s i b i l i t y andc u l p a b i l i t y ; neither do I address the a p p r o p r i a t e n e s s of rewarding
those lawyers who undertook considerable risk by devo t ing the t ime
and e f f o r t to uncovering the f a c t s of the suppre s s i on nor the a p p r o p r i -
(N.D. 111. f i l e d July 29, 1982). A s i x t e e n t h has dis solved. N o r t h Am. Asbestos Corp., 179 Cal.
R p t r . 889 (Cal. Q. App. 1982).3 A l e a d i n g expert in asbestos l i t i g a t i o n , Mark Peterson, e s t imated that d e f e n d a n t s would
f a c e costs of $13 to $16 b i l l i o n to i n d e m n i f y and d e f e n d asbestos c la ims pending as of May 7,
1991. See In re J o i n t E. & S. Dists. Asbestos L i t i g . ( F i n d l e y v. B l i n k e n ) , 129 B.R. 710, 933 (E.
& S . D . N . Y . 1991). U n i t e d S t a t e s District Court J u d g e J a c k W e i n s t e i n has pro j e c t ed that de-
fendant's total costs for f u t u r e as we l l as p e n d i n g c la ims would at minimum be 519.6 b i l l i o n ,
but more p l a u s i b l y $26 to $28 b i l l i o n . Id. at 907. On another occasion, J u d g e W e i n s t e i n
e s t imated the tort value of p e n d i n g and f u t u r e c la ims to be $30 b i l l i o n . See An Administrative
Alternative to Tort Litigation to Resolve Asbestos Claims, T r a n s c r i p t of the A d m i n i s t r a t i v e Con-
ference of the United Sta t e s 4 (Oct. 31, 1 9 9 1 ) [ h e r e i n a f t e r Administrative Alternative]. Dean
Paul M e A v o y of the Univer s i ty of Rochester Business School es t imates a total cost of $50-100
bil l ion. Suzanne L. Oliver & Les l i e Spencer , Who Will the Monster Devour Next!, FORBES,
Feb. 18, 1991, at 79.

* Overhanging th[e] massive f a i l u r e of the present system is the rea l i ty that there is
not enough money avai lab l e f r o m t r a d i t i o n a l d e f e n d a n t s to pay for current and
f u t u r e claims. Even the most conservative e s t imat e s of f u t u r e c laims, i f r ea l i s t i -
ca l ly e s t imated on the books of many present d e f e n d a n t s , would lead to a declara-
t ion of [ t h e i r ] insolvency . . . ."

Findley, 129 B.R. at 751 ( c i t a t i o n s omi t t ed) .3 See, e.g., T H O M A S E . W I L L G I N G , A S B E S T O S C A S E M A N A G E M E N T : P R E T R I A L A N DT R I A L P R O C E D U R E S ( 1 9 8 5 ) ; T H O M A S E . W I L L C I N O , T R E N D S I N A S B E S T O S L I T I G A T I O N
( 1 9 8 7 ) ; L i n d a S. M u l l i n e x , Beyond Consolidation: Postaggregative Procedure in Asbestos Mass
Tort Litigation, 32 WM. & MARY L. REV. 475 ( 1 9 9 1 ) ; David Rosenberg, Class Actions for
Mass Torts: Doing Individual Justice by Collective Means, 62 IND. L.J. 561 ( 1 9 8 7 ) ; Peter H.
Schuck , The Worst Should Go First: Deferral Registries in Asbestos Litigation, 15 HARV. J.L. &
PUB. POL'Y ( f o r t h c o m i n g 1992); Special Project: An Analysis of the Legal. Social and Political
Issues Raised by Asbestos Litigation, 36 VAND. L. REV. 573 ( 1 9 8 3 ) ; J a c k B. W e i n s t e i n & E l l e n
B. Hershenov, The Effect of Equity on Mass Tort Lav, 1991 U. ILL. L. REV. 269, 270 ( 1 9 9 1 ) .6 See , e.g., PAUL BRODEUR, OUTRAGEOUS MISCONDUCT (1985).7 See generally id.

1992] LITIGATION CRISIS 1821
ateness of i m p o s i n g l i a b i l i t y upon those who ac t ive ly p a r t i c i p a t e d in
the suppre s s ion.T h i s ar t i c l e considers whether the tort system can resolve current
and f u t u r e asbestos c laims. It argues that an a l t ernat ive system ofc laims r e s o l u t i o n — t h a t is, an admin i s t ra t iv e a l t e r n a t i v e — m a y be re-
quired and may well be p r e f e r a b l e .J u s t i f y i n g the conclusion that an a d m i n i s t r a t i v e a l t e r n a t i v e is
p r e f e r a b l e ca l l s for an examination of the dynamics of asbestos l i t i g a -
tion. What is dr iv ing the claims process? Why are valuations increas-ing? Why are larger numbers of lesser injured and n o n i n j u r e d
claimants entering the process? W h a t means of docket control arecourts using to deal with ever-increasing caseloads? W h a t impact do
these j u d i c i a l resolutions have on docket problems or the claim pro-cess? And what role do cont ingent f e e s p l a y in the l i t i g a t i o n ?

In current asbestos l i t i g a t i o n , courts are c o m p e n s a t i n g enormous
numbers of c laimants in jured by exposure to asbestos-containing
materials. 8 C o u r t s — c o n f r o n t e d with deserving c la imant s p o s s i b l y un-
able to gain compensation through the tort system because they can-not meet some of its requisite t e s t s — a p p e a r to relax these rules so that
they can do substantial ju s t i c e . 9 Where c la imant s , for e x a m p l e , havep r o b a b l y been i n j u r e d by exposure to a s p e c i f i c defendant's p r o d u c t sbut cannot prove that injury, some courts a l l ow circumstantial evi-
dence or hearsay testimony to establish the nexus or cau sa l i ty . 1 0

Other courts give plainti f f s ' a t torneys a d d i t i o n a l leeway to i n f l u e n c ethe j u r y by rhetoric or allow in troduc t i on of documentary evidence of
corporate bad charac t er—evidence which does not deal with whether
the p l a i n t i f f i s in jur ed , whether defendant's produc t s caused the in-j u r y , or whether d e f e n d a n t a p p r o p r i a t e l y warned of the dangers in
using its products ." Some claimants are allowed to i n t r o d u c e ' d o c u -
mentary evidence of the egregious actions of other actors in asbestosl i t i g a t i o n ; for example , the M a n v i l l e Corporation or Raybestos-Man-hattan, even t h o u g h these actors are not d e f e n d a n t s in that l i t i g a -
tion. 1 2 T h i s evidence taints the named d e f e n d a n t s in the minds ofjuror s who th e r e f o r e tend to award more compensation to the in jur ed

B W h i l e only a tiny frac t ion of asbestos claims are l i t i g a t e d , in the range of one percent,
Findley, 129 B.R. at 747, sett lement values are driven by j u d g m e n t s .9 See infra notes 86-137 and accompanying text discuss ing the spec ial ized l e g a l regime
created for asbestos cases.10 See infra notes 89-106, 130 and accompanying text.' ' S e e George v . C e l o t e x Corp., 9 1 4 F . 2 d 2 6 ( 2 d Cir. 1990); s e e also infra notes 1 9 , 127-28
and accompanying t ex t .' * S e e K i n g v . A r m s t r o n g W o r l d I n d u s . , 9 0 6 F . 2 d 1022, 1025 ( 5 t h Cir. 1990); Fibreboard
Corp. v. Pool, 813 S . W . 2 d 658, 668-71 (Tex. Ct. App. 1 9 9 1 ) ; but cf. Lohrmann v. P i t t s b u r g h
Corning Corp., 782 F.2d 1 1 5 6 , 1159-60 (4th Cir. 1986). See also infra note 110.
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c l a i m a n t . 1 3

After the bankruptcy o f one d e f e n d a n t s i g n i f i c a n t l y reduced the
pool of assets avai lab l e to compensate c la imant s for their injurie s , wit-
nesses re-recollected that th e bankrupt de f endant ' s p r o d u c t s , a l l previ-ously asserted to c o n s t i t u t e the larges t amount of produc t in the
workplace, instead cons t i tu t ed a far more meager market share.14

T h i s change in wi tne s s e s ' t e s t i m o n y — w h i c h was r e a d i l y observable—
was to l erated if not welcomed by courts d e e p l y concerned over the
d i m i n u t i o n of the a v a i l a b l e asset pool. I n d e e d , the impact of a series
of bankruptcie s which s i g n i f i c a n t l y reduced the pool of assets avail-
able to compensate c la imant s led some courts to counter by l i b e r a l l y
construing the corporate c u l p a b i l i t y of other d e f e n d a n t s and h o l d i n g
successors l i a b l e for the actions of subsidiaries undertaken prior to thepurchase of the subs idiaries . 1 3 The lack of s u f f i c i e n t resources to com-
pensate injured c laimants also led some courts to decide insurance
coverage issues by e l eva t ing maximization of avai lable resources over
p o l i c y construction. 1 6 Some courts whose dockets became so over-
l oaded that compensation for s er ious ly in jured c laimants was being
delayed by years and even a decade or more,17 devised s trategie s to
accelerate the process, by conso l ida t ing cases into groups of tens, or
hundreds, or thousands; in extreme circumstances, the trial process
was truncated or s u b s t a n t i a l l y d i spensed with. 1 8 In some cases, thesecourts, either by r e f u s i n g to sever tr ia l s or by ordering mass consoli-
dat i on s , have overwhelmed the jury' s a b i l i t y to keep s epara t e the evi-
dence introduced against one d e f e n d a n t f r o m the evidence introduced
against another d e f e n d a n t ; these actions also e f f e c t i v e l y a l l ow use of
evidence introduced against one d e f e n d a n t to be used against another
d e f e n d a n t even though if the lat t er d e f e n d a n t had been s epara t e ly
tried, that evidence could not have been introduced. 1 9

13 id.14 See Lester Brickman, The Asbestos Claims Management Act of 1991: A Proposal to the
United States Congress, 13 CARDOZO L. REV. 1891, 1894 n.13 (1992).13 See generally infra notes 266-77 and accompanying text.16 See infra note 51 and accompanying text .1 7 For example , in P h i l a d e l p h i a , the d e l a y f rom f i l i n g to tr ial in asbestos cases is a p p r o x i -

m a t e l y e ight to nine years. See LEGAL INTELLIGENCER, A u g . 5, 1991, at 20-25.18 See infra notes 230-65 and accompanying text.1 9 T h i s Court, when faced with the problem of nearly one hundred p e n d i n g asbestos
cases on its docket , and more surely to come, made a decision. The congestion
these cases caused in thi s d i s t r i c t for all civil l i t i g a n t s gives one a skewed view of
how to resolve the problem. The "Try-as-many-as-you-can-at-one-time" approach
i s great i f t h e y a l l , o r most, s e t t l e ; bu t when they don' t , and they d idn' t here,
thir teen s h i p y a r d workers, the ir wives, or executors if they have d i e d , got a chance
to do s ome th ing not many other civil l i t i g a n t s can do — overwhelm a j u r y wi th
e v i d e n c e ! — e j v i d e n c e that would not have been admi s s i b l e in any s i n g l e p laint i f f ' s
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Examined case by case, the j u d i c i a l responses to the asbes tost r a g e d y can u s u a l l y be j u s t i f i e d by the exigencie s of each c l a i m — t h e

need to do s u b s t a n t i a l j u s t i c e for those s erious ly i n j u r e d by corporate
i r r e s p o n s i b i l i t y p a r t i c u l a r l y in a mi l i eu in which a d e q u a t e compensa-
tion would not o therwise be avai lab l e because of the absence or inade-
quacy of personal insurance and the lack of a national heal th
insurance program.

The f o c u s of t h i s ar t i c l e i s on the aggregate e f f e c t of these deci-
sions. W h e n viewed in the a g g r e g a t e , the i n d i v i d u a l deci s ions add up
to a total that a p p e a r s to far exceed any s i m p l e summation. In the
aggrega t e , there appear s to have been a f u n d a m e n t a l recas t ing of the
"law" governing asbestos l i t i g a t i o n over the past decade. It is not that
l e a d i n g asbestos j u r i s t s j o i n t l y determined that the absence of a na-
t ional h e a l t h insurance program to deal with asbes tos-related i n j u r y
nece s s i tated the creation of a f u n c t i o n a l equivalent. 2 0 But a f unc t i on-
a l l y equivalent l egal regime may be f ound at the po int of convergence
of e f f o r t s to compensate large p o p u l a t i o n s of workers i r r e s p o n s i b l y
exposed to a sbe s to s-containing material s through decis ions r egard ing
insurance coverage, successor l i a b i l i t y , pun i t i v e damages, s t a t u t e s o f
l imi ta t i on , evidentiary issues, and mass consolidations.

The dec i s i ons creat ing th i s l egal regime rely upon incons i s t ent
f a c t u a l premises. For purpos e s of creating the unprecedented level of
f u n d i n g necessary to compensate large numbers of impaired workers,

case had these cases been tried s e p a r a t e l y . As the evidence u n f o l d e d in th i s case, it
became more and more obvious to t h i s Court tha t a process had been unleashed
that le f t the j u r y the impo s s i b l e task of . . . c a r e f u l l y s o r t [ i n g ] out and d i s t i n -
g u i s h [ i n g ] the f a c t s and law of th ir t e en plaintiffs' cases that varied g r e a t l y in so
many critical aspects. i

Cain v. A r m s t r o n g W o r l d I n d u s . , No. 87 Civ. 1172, s l i p op. at 18-19 ( S . D . A l a . Feb . 18, 1992).2 0 The fo cu s of thi s A r t i c l e is, of course, on j u d i c i a l dec i s ion making. Any observation of
social phenomena is neces sarily i n c o m p l e t e ; the choice of what to observe must neces sari ly
lead to the e x c lu s i on of other related phenomena. I n d e e d , the choice of what to f o c u s on
r e f l e c t s as much the o b s e r v e r ' s point of view as the "facts" being observed. No d o u b t , other
observers, having d i f f e r e n t observational s t a n d p o i n t s , would choose to f o cu s on d i f f e r e n t f a c e t s
of asbestos l i t i g a t i o n .Readers of earlier d r a f t s of thi s A r t i c l e have indi ca t ed that it may be read to sugges t the
existence of a cri t i cal mass of asbestos j u r i s t s s i t t i n g down to create a nat ional asbestos com-
pensat ion po l i cy . T h a t is, by looking upon what courts are do ing in the a g g r e g a t e and f o c u s i n g
on asbestos claims decision making f rom the perspec t ive of its po t ent ia l contribution to the
creation of an overarching nat ional p o l i c y , thi s A r t i c l e may be read to say, or at least presume,
tha t some asbestos j u d g e s are engaged in a conscious e f f o r t to f o r m u l a t e such a nat ional p o l i c y
rather than seeking to f a i r l y and c on s c i en t i ou s ly resolve the very large numbers of asbestos-
r e l a t e d c la ims p e n d i n g in the ir courts. I mean to do no such th ing . J u d g e s , s i t t i n g in asbestos
cases, are t r y i n g to resolve an enormously compl ex social p r o b l e m , o f t e n w i t h o u t the r equ i s i t e
t o o l s for do ing so. In t h i s A r t i c l e , 1 have ne i ther se t out to f i n d f a u l t w i th th e i r dec i s ion
making nor to cast stones, but rather to point out some of the aggr ega t e outcomes of asbestos
decision making and to examine those outcomes f rom a p o l i c y per spec t ive .
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insurance p o l i c i e s were i n t e r p r e t e d to maximize l i a b i l i t y coverage ofasbe s to s- conta ining material manufac tur er s . 2 1 T h e s e dec i s ions were
premised on a f i n d i n g that the manufac turer s did not know and could
not have been aware of the in jur i e s being caused to workers in other
indu s t r i e s by exposure to the m a n u f a c t u r e r s ' p roduc t s . For p u r p o s e s
of making these f u n d s avai lab l e to c la imants , however, manu fa c tur e r s
were found to have known at the time of exposure that the ir produc t s
were causing in jury . 2 2 Moreover, the re su l tant l ega l consequences
have not been determined on the basis of legal s t a n d a r d s p r e v a i l i n g
dur ing the 1940-1970 period of exposure. I n s t e a d , for purpo s e s of
assessing manufacturers with l i a b i l i t y , the legal consequences of these
product sales have been determined by a new set of tort s tandards ,
d e v e l o p e d in the m i d - 1 9 7 0 ' s and f u r t h e r r e f i n e d in the 1980' s , that in
some cases operated to r e t roac t iv e ly impose l i a b i l i t y on the manufac-
turers for acts that took place ten to f o r t y years earlier.23

L e n d i n g impe tu s to the creation of t h i s l e g a l regime was the f a c tthat many asbestos c l a i m a n t s — i n c l u d i n g some of the most seriously
i n j u r e d — w o r k e d in s h i p y a r d s during W o r l d War II, where they were
exposed to respirable asbestos r e su l t ing a f t e r l ong latency periods in
mesothel ioma, 2 4 asbes tos i s , 2 5 and other diseases. W h i l e they were not
members of the nation's armed force s , and t h e r e f o r e not e l i g i b l e for
v e t e r a n ' s b e n e f i t s or medical treatment at government expense, the ir
e f f o r t s were a major part of the nation's war e f f o r t . Most decision
makers would have a natural tendency to be s y m p a t h e t i c to these
bu i lder s of the sh ip s that t ranspor t ed the U n i t e d S t a t e s to victory in
the war. Had there been a national h ea l th program that would have
provided both adequate medical care and income replacement, j u d g e smay well have been less inclined to recast the law governing asbestos
l i t i g a t i o n . But in the absence of such a program, and the in su la t ion of
the U n i t e d S t a t e s government f rom l i a b i l i t y for its own actions in run-
ning the sh ipyard s , 2 6 one cannot take issue with a p o l i c y that worthy

21 See infra note 51.
22 See infra notes 51 and 271.
23 See Borel v. Fibreboard Prod. Corp., 493 F . 2 d 1076 ( 5 t h Cir. 1973), cert, denied, 419

U . S . 869 (1974); Beshada v. J o h n s - M a n v i l l e Prod. Corp., 447 A.2d 539 (N.J. 1982); see also
infra note 109. Retroactive a p p l i c a t i o n of tort rules is eschewed when it would d i m i n i s h de-
f e n d a n t s ' l i a b i l i t y . See Russell v. S u p e r i o r Ct., 230 Cal. Rptr . 102 (Cal. Ct. A p p . 1986) ( d e n y -
ing re troact ive a p p l i c a t i o n to asbestos d e f e n d a n t s o f law a b o l i s h i n g j o i n t and several l i a b i l i t y ) .24 M e s o t h e l i o m a is a f a t a l cancer of the p l eura and per i toneum, caused by exposure to
asbestos. Disease m a n i f e s t a t i o n occurs decades a f t e r exposure. See ANDREW CHUNG &F R A N C I S H . Y . G R E E N , P A T H O L O G Y O F O C C U P A T I O N A L L U N G D I S E A S E 2 8 8 ( 1 9 8 8 ) ; A L F R E D
P . F I S H M A N , P U L M O N A R Y D I S E A S E S A N D D I S O R D E R S I I I , 2034-38 ( 2 d e d . 1988); s e e alsoinfra notes 93-100.23 See infra note 112.

26 See. e.g., Eagle-Picher I n d u s , v. United S t a t e s , 937 F.2d 625 (D.C. Cir. 1 9 9 1 ) .
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p l a i n t i f f s ought not to be denied c ompensa t i on for i n j u r y r e s u l t i n g
f r om corporate or governmental i r r e s p o n s i b i l i t y by f o r m a l i s t i c rules
of evidence and procedure even if that required a p p l i c a t i o n of d i f f e r -
ent rules to asbestos cases.27

Most spec ia l "asbestos law" has been f o r m u l a t e d in the past dec-
ade, and p a r t i c u l a r l y a f t e r the bankruptcy of the J o h n s - M a n v i l l e
C o m p a n y (now recast as the M a n v i l l e Corporat ion). It is my thesi s
that "asbestos law" underwent a f u n d a m e n t a l change a f t e r t h i s bank-
ruptcy. Driven by the need to fill the f i n a n c i a l void created by the
bankrup t cy or else have to deny adequate compensa t ion to meritori-
ous c la imant s , courts and c la imant s have d e t e r m i n e d l y imposed
M a n v i l l e ' s f o rmer l i a b i l i t y share2 8 upon others.2 9

T h e s e e f f o r t s contributed to the creation of a perverse incentivestructure. As j u d g e s succeeded in impo s ing increased l i a b i l i t y and
drawing in a d d i t i o n a l asset poo l s , plaintif f s ' lawyers were motivated
by the increased a v a i l a b i l i t y of assets to search out ever-increasing
numbers of c laimants . As j u d g e s a p p l i e d procedural and sub s tant ive
rules to assure compensat ion for the i n j u r e d , plaintiffs' lawyers weremotivated to search for lesser impaired and f u n c t i o n a l l y unimpaired 3 0

27 See W e i n s t e i n & H e r s h e n o v , supra note 5, at 323 ( p r o v i d i n g compensat ion for those
injured where cause-in-fact cannot be proven by strict tort s tandard s or where s p e c i f i c i n d i v i d -
ual l i a b i l i t y cannot be ascertained "is par t i cu lar ly important [for the j u d i c i a r y ] in the absence
of any a l t e rna t iv e remedies emanating f rom the executive or l e g i s l a t i v e branches.").

28 Manville's pr e-bankrup t cy share of damages was a p p r o x i m a t e l y 30%. In re J o i n t E. &
S. Dists. Asbestos L i t i g . ( F i n d l e y v. Blinken), 129 B.R. 710, a p p . A at 913 (E. & S . D . N . Y .
1 9 9 1 ) .29 when the M a n v i l l e money f a u c e t was shut off, "we [a l e a d i n g plaintiff s ' f i r m ] had

f i v e or six verdicts [against Manvi l l e] probably t o ta l ing in excess of three mil l ion
d o l l a r s " ... even a p r e v i o u s l y issued check f r o m M a n v i l l e bounced. The f i r m had '
banked on i t s s o l id l i a b i l i t y case against M a n v i l l e . W i t h the asbestos g iant ' s f u n d s '
i n d e f i n i t e l y out of reach, the f i r m had to scramble to retool its practice. "[I]t re-
quired a whole r e t h i n k i n g of our case s tra t egy .... [W]e had to f i n d some new
targets."

Karen D i l l o n , Only $1.5 Million a Year, AM. LAW., Oct. 1989, at 38, 40 (quo t ing J o s e p h Rice
and Ann K i m m e l R i t t e r ) .30 I m p a i r m e n t is a s i g n i f i c a n t issue in asbestos l i t iga t i on . The term "impairment" however
has no precise meaning. The American Medical Association d e f i n e s it as "the loss of, loss of
us e o f , or derangement o f any body part, system or function." AMERICAN MEDICAL ASS'N,G U I D E S T O T H E E V A L U A T I O N O F P E R M A N E N T I M P A I R M E N T 2 ( 3 d e d . 1988), cited i n N o r -
wood S. W i l n e r , Impairment in Asbestos Litigation [her e ina f t e r Impairment], in DEFENSE RE-
S E A R C H I N S T . , T H E 1991 A S B E S T O S M E D I C I N E S E M I N A R G - 2 (Oct. 16-18, 1991). T h e A M A
d e f i n i t i o n i s p r o b l e m a t i c when a p p l i e d to asbestos l i t i g a t i o n . Cons id er the issue of whether
lung changes such as those appearing on x-rays in the case of pleural plaques c o n s t i t u t e a
"derangement" of a body part. See infra note 138.

I m p a i r m e n t may also be d e f i n e d as the loss of c a p a c i t y to do exercise wi th in certain crite-
ria of normalcy. Impairment, supra, at G-3. A n o t h e r d e f i n i t i o n , i n a b i l i t y to work at a speci-
f i ed task or t r a d e , import s e l ement s of d i s a b i l i t y . Id. The d i s t i n c t i o n between impairment and
d i s a b i l i t y has been drawn as f o l l o w s :
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o c c u p a t i o n a l l y - e x p o s e d workers and others to whom to a p p l y increas-
i n g l y less rigorous s tandards . As j u d g e s sought to cope with substan-tial case backlogs by t runca t ing tr ia l s and by mass c o n s o l i d a t i o n s ,
plaintiffs' lawyers, driven by the p o w e r f u l c o n t i n g e n t - f e e engine, re-
sponded by r e f i l l i n g the case p i p e l i n e s . The more suc c e s s fu l courts
became in devis ing ways to more quickly and assuredly compensate
the meritorious, the larger the number of unmeritorious claims thatwere able to enter the system.

Under the dynamic created by the r e s u l t i n g perverse 3 1 incentivestructure, j u d i c i a l e f f o r t s to resolve such pre s s ing issues as e l i g i b i l i t y
of the meritorious for compensation, case volume, and the availabi l i ty
of f i n a n c i a l resources have been subverted by the resultant: increased
claims by the unmeritorious who are a p p r o p r i a t i n g a larger share of

Respiratory impairment is best deined [ s i c ] as an abnormal i ty of p h y s i o l o g i c f unc-
t ion that per s i s t s a f t e r treatment; in short, an i n a b i l i t y of the organs of r e sp ira t i on
to carry out one or more of the three components of r e s p i r a t i o : n [ s i c ] : v e n t i l a t i o n ,
d i f f u s i o n , and p e r f u s i o n . Disability or d i s ab l emen t is best denned as an i n a b i l i t y to
carry out a s p e c i f i c task or job or, a l t e r n a t i v e l y , the presence of undue d i s tr e s sduring the performance of that task or j o b .

W . K . C . Morgan, Pulmonary Disability and Impairment—Can't Work? Won't Work?, 28 RE-
SPIRATORY CARE 471 (1983), quoted in Impairment, supra, at G-3 n.3.

I m p a i r m e n t as it relates to asbestos l i t i g a t i o n involves the question of in jury: what degree
of impairment, if any, is required to constitute legal injury. In In re Hawaii Federal Asbestos
Cases, 734 F. Supp. 1563 (D. H a w . 1990), the court held that in the absence of impairment as
variously denned above, the legal s tandard for i n j u r y has not been met:

In v i r tua l ly all pleura! p laque and pleural t h i c k e n i n g cases, p l a i n t i f f s continue to
lead active, normal lives, with no pain or s u f f e r i n g , no lo s s of the use of an organ ord i s f i g u r e m e n t due to scarring ....

P l a i n t i f l s must show a compensable harm by a d d u c i n g o b j e c t i v e t e s t i m o n y of
a f u n c t i o n a l impairment due to asbestos exposure. A c l a i m a n t ' s s u b j e c t i v e te s t i-
mony as to shortness of breath and f a t i g u e wi thout more is not s u f f i c i e n t . In other
words, the mere presence of asbestos f iber s , p l eural th i cken ing or p l eural p laque s
in the l u n g unaccompanied by o b j e c t i v e l y v e r i f i a b l e f u n c t i o n a l impairment is notenough.

Id. at 1567 (emphas i s o m i t t e d ) .
The issue of impairment is of vital concern wi th regard to p l e u r a l plaques. Pleural p l a -

ques rarely are impairing. See infra notes 138-40. Thus , in Wright v. Eagk-Picher Industries,
565 A.2d 377 (Md. Ct. Spec. A p p . 1989), the court approved a trial court j u r y in s t ruc t i on that
pleural p laque s did not cons t i tu t e in jury under Maryland law. See also Burns v. Jaquay s Min-
ing Corp., 752 P.2d 28, 30 (Ariz. Ct. A p p . 1987); O w e n s - I l l i n o i s v. Armstrong, 591 A.2d 544
(Md. Ct. Spec. A p p . ) , cert, granted, 595 A.2d 1077 (Md. 1 9 9 1 ) ; Ayers v. T o w n s h i p of J a c k -
son, 461 A.2d 184 (N.J. S u p e r . Ct. Law Div. 1983), rev'd in part and aff'd in part, 525 A.2d
287 (N.J. 1987). It i s the allowance of compensation without impairment , that i s , the h o l d i n g
that p l eura l p laque s c on s t i tu t e compensable legal i n j u r y regardle s s o f impairment , and the
allowance of claims of asbestosis by unimpaired persons, see infra notes 119-25, 129 and ac-
c ompanying t e x t , that gives rise to the "asbestos l o t t ery," see infra notes 156-59 and accompa-
nying t e x t , and con s t i tu t e s a critical component of the a s b e s t o s - l i t i g a t i o n crisis.3 1 In t erming the resul tant incentive s tructure "perverse," I am a p p l y i n g the value sy s t em
that asbestos j u r i s t s are e f f e c t u a t i n g as r e f l e c t e d by their individual deci s ions; tha t is, it is per-
verse f rom the point of view of asbestos j u r i s t s .
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the a v a i l a b l e resources; higher case volumes; increased d e f e n s e costs;
addi t i onal d e f e n d a n t s ' bankrup t c i e s ; and d epr e c ia t i on of the value of
meritorious c la ims . 3 2

In l i g h t of the increasing awareness of the aggrega t e result of
asbestos l i t i g a t i o n , some j u r i s t s have begun to quest ion the wisdom of
prior ho ld ing s . W i t h the b ene f i t of h i n d s i g h t , they would seek to re-
cap the p u n i t i v e damages genie, declare a moratorium on mass con-
s o l i d a t i o n s , remove the c laims of the unimpaired f rom the purview of
overly-generous j ur i e s by use of p l e u r a l regi s tr i e s 3 3 and court-ap-pointed medical exper t s , a p p l y brakes to the runaway c o n t i n g e n t - f e e
engine, and reduce the incentives to keep the case p i p e l i n e f u l l . Asucc e s s fu l and c ompl e t e reengineering of asbestos l i t i g a t i o n could
wind down the l i t i g a t i o n over a period of ten to f i f t e e n years though it
l i k e l y would not avoid a d d i t i o n a l d e f e n d a n t s ' bankruptcies.

Succe s s , however, is u n l i k e l y . In the h i g h l y mobile asbestos-
claims market,3 4 the e f f o r t s of one j u r i s t to undo the perverse incen-
tive structure is easily countered by other j u r i s t s not s imilarly
inc l ined. 3 5

The process set in motion by the myriad decis ions c o n s t i t u t i n g
the body of "asbestos law" appears to have too much momentum to
be redirected. T r e n d reversal of such magni tude that it would sub-
s tant ial ly eliminate the claims of the unimpaired, restrict punitive
damages, dece lerate the rapid rise in claim valuat ions , remove Rus-
sian Roulette as a prime ingredient of some mass c o n s o l i d a t i o n s , and

3 2 In comment ing on the j u r y verdic t s in the f e d e r a l Brooklyn N a v a l Yard cases, J u d g e
W e i n s t e i n observed: "Famil i e s who are in serious difficulty and have e s tab l i shed, to a h igh
degree of p r o b a b i l i t y , a subs tant ial amount of f a u l t , received nothing. Other f a m i l i e s who have
a case in which p r o b a b i l i t i e s are s u b s t a n t i a l l y lower and who are in much less need, receive(d]
huge sums." T r a n s c r i p t of Proceedings Before Hon. J a c k B. W e i n s t e i n , at 5-6, In re New Y o r k
Asbestos L i t i g . , ( E . D . N . Y . J a n . 24 , 1 9 9 1 ) (Tr. No. TS 90-9999) [ h e r e i n a f t e r T r a n s c r i p t ] ,33 See infra note 147.3 4 Forum s h o p p i n g is widespread in asbestos l i t i g a t i o n . If plaintiffs' lawyers come to re-
gard the e f f o r t s of U n i t e d S t a t e s Dis tr i c t Court J u d g e Charles Weiner, who has been desig-
nated by the M u l t i District Panel with pretrial authority to resolve the 31,000 asbestos claims
p e n d i n g in f e d e r a l court, see In re Asbestos Prods. Liab. L i t i g . , 771 F. S u p p . 415, 424
(J.P.M.L. 1 9 9 1 ) , as u n s a t i s f a c t o r y , they may s i m p l y s h i f t the cases to state courts; indeed,
some may have antic ipated the need and doub l e f i l e d . T y p i c a l l y , claims by Alabama res idents
for asbestos-related in jur i e s which occurred in Alabama which are barred by the Alabama
s t a t u t e of l i m i t a t i o n s are brought in Texas.3 5 U n i t e d S t a t e s Dis tr i c t Court J u d g e Lee S a r o k i n , a f t e r d e c i d i n g that the r e p e t i t i v e award-
ing of p u n i t i v e damages in asbestos cases to New Jers ey c la imant s v io la t ed d e f e n d a n t s ' consti-
tu t i ona l rights , reconsidered and vacated his ho ld ing . J u z w i n v. A m t o r g T r a d i n g Corp., 718
F. S u p p . 1233 (D.N.J. 1989). Presumably, he was convinced that the e f f e c t o f p r e c l u d i n g
p u n i t i v e damages in f e d e r a l court in New J e r s e y would be to e f f e c t i v e l y t r a n s f e r part of New
Jersey' s c laim on asbestos d e f e n d a n t assets to other j u r i s d i c t i o n s which did not l i m i t p u n i t i v e
damage awards. 705 F. S u p p . 1053 (D.N.J. 1989), vacated, 718 F. S u p p . 1233 (D.N.J. 1 9 8 9 ) ;
see also infra note 52.
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courts must s t e p in and fill the breach.46

I I . J U D I C I A L D E C I S I O N M A K I N G A N D T H E V O L U M E A N DE X T E N T O F A S B E S T O S L I T I G A T I O N
Courts have p l a y e d a role in the rapid growth in recent years ofthe volume of asbestos c laims l i t i g a t i o n 4 7 — a growth so rapid as to

give rise to the a p p e l l a t i o n : the "a s b e s t o s - l i t i ga t i on crisis."48 To be
sure, j u d i c i a l rul ings have re sul ted in the d i smi s sa l of thousands of
unmeritorious cases.49 But th i s has occurred in a context of ever-

4 6 As Uni t ed S t a t e s Di s t r i c t Court J u d g e J a c k W e i n s t e i n has noted: "If Congress will not
act, the courts and parties must." In re J o i n t E. & S. Dists. Asbes to s L i t i g . ( F i n d l e y v.
B l i n k e n ) , 129 B.R. 710, 908 (E. & S . D . N . Y . 1 9 9 1 ) . J u d g e V / e i n s t e i n also noted that:

We cannot agree wi th e i ther the cri t ic s of l i b era l access or with those who argue
that we should return to a t r a d i t i o n a l f a u l t - b a s e d tort regime. . . . The post-war
role of the f edera l c o u r t s — p a r t i c u l a r l y when they were exerci s ing the ir equ i tab l e

j u r i s d i c t i o n — h a s been to protec t the in jur ed who come be fore them against those
who have caused or are causing u n j u s t i f i e d harm. T h i s j u d i c i a l role is p a r t i c u l a r l y
important in the absence of any a l t e rna t iv e remedies emanating f rom the executiveor l e g i s l a t i v e branches.

W e i n s t e i n & Hershenov, supra note 5, at 323.4 7 "There are many places to put the b lame for th i s d i s t u r b i n g s i t u a t i o n , but the courtsystem must assume its part of the r e s p o n s i b i l i t y . . . ." S t a t e m e n t of J u d g e T h o m a s M.
Reavley Before the H o u s e Subcommi t t e e on I n t e l l e c t u a l P r o p e r t y and J u d i c i a l A d m i n i s t r a t i o n4 (Oct. 24, 1 9 9 1 ) (copy on file with author).48 As of December 11, 1991, 187,430 claims had been brought against the M a n v i l l e Per-
sonal I n j u r y S e t t l e m e n t Trus t which was set up under the M a n v i l l e bankruptcy reorganization
f or the d i s p o s i t i o n o f asbestos-related personal i n j u r y c la ims agains t the M a n v i l l e Corporation.
T e l e p h o n e Conversation with J u d g e J a c k W e i n s t e i n , Di s t r i c t Court J u d g e in the Eastern Dis-trict of New York (Dec. 12, 1991).

Accord ing to records maintained by several d e f e n d a n t s , new claims are be ing f i l e d against
asbestos d e f e n d a n t s at the rate of 1000-2000 per month. The rate of f i l i n g s de c l ined in the
J u l y - O c t o b e r 1991 period, pos s ib ly por t end ing the onset of a c o n c l u d i n g phase to asbestos
l i t i g a t i o n . However, in November and December of 1991 the rate of f i l i n g s increased substan-
t i a l l y and the 1000-2000 average new f i l i n g s per month resumed. Since new f i l i n g s exceed
d i s p o s i t i o n s by a s i g n i f i c a n t margin, caseloads for most d e f e n d a n t s continue to grow, current ly
amounting to a p p r o x i m a t e l y 100,000 claims; 31,000 of those claims are p e n d i n g in f e d e r a l
courts, wi th the remainder in s ta te courts. For example , O w e n s - I l l i n o i s has reported tha t
wh i l e it d i sposed of 10,000 cases in 1989, 20,000 new cases were filed; and in 1990 w h i l e only
9,000 cases were disposed of, 20,000 more were f i l e d . In the f i r s t nine months of 1 9 9 1 , 20,000cases were d i spo s ed of while 10,000 new ones were f i l e d . OWENS-ILLINOIS, INC., PROSPECTUS
48 (Dec. 11, 1 9 9 1 ) [ h e r e i n a f t e r OI PROSPECTUS]. For trie Keene Corpora t i on , the increase inthe backlog of claims for year-end 1991 over 1990 was 12,000. See KEENE CORP., 1991 AN-
NUAL REPORT 16 (1992). T h i s ever-growing b a c k l o g — b e y o n d the a b i l i t y o f courts to e f f e c -
t i v e l y deal w i t h — c o u p l e d with d e f e n d a n t s ' bankruptc ie s c o n s t i t u t e th e a s b e s t o s - l i t i ga t i oncrisis.

4 9 For example , the tireworker-asbestos cases involve some instances of b la tant f r a u d ; for a
t e l l i n g account, see Oliver & Spenc er , supra note 3, at 77-78. Two entrepreneuria l Los A n g e l e s
attorneys organized the N a t i o n a l Tire Worker s L i t i g a t i o n P r o j e c t t o l i t i g a t e th e c la ims o f
f i r eworker s exposed to asbestos in the t i r e-making process. To generat e plainti f f s , the a t tor-
neys set up screening centers in workp lac e s n a t i o n w i d e to test for asbestos-related disease. The
doctors hired to p er f orm the screenings (one of whom was not l icensed to prac t i c e in the
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widening ex t en s i on of access to j u d i c i a l arenas to those c l a i m i n g in-
j u r y f rom expo sure to asbe s to s-containing material s .

The net e f f e c t of courts ' e f f o r t s to deal with asbe s to s-re lated in-
j u r y may be seen to be the creation of an equivalent to a nat ional
hea l th insurance program. 5 0 The "program" emanates f rom decis ions
a p p a r a n t l y mot iva t ed by concerns that:

(i) persons o c c u p a t i o n a l l y e xpo s ed to asbes tos-containing materi-als have such a c o m p e l l i n g case for compensa t ion that the issue of
impairment s hou ld be r e l ega t ed to one of secondary importance;

(ii) compensat ion ought not be l i m i t e d to workers' c ompensa t i on;
(iii) to assemble and e f f e c t u a t e the requi s i t e c ompensa t i on: (a)

available insurance proceeds should be maximized irrespect ive of po l-
U n i t e d S t a t e s ) f o u n d asbestosis and p l e u r a l t h i ck en ing in 65% of the workers screened. In
contrast, th e N a t i o n a l I n s t i t u t e f or Occupat i onal Safe ty and H e a l t h ha s f o u n d asbestosis in
recent s tud i e s in only 0.2% of f i r eworker s and p l e u r a l changes in 2.3%. Id. at 77.

S o m e of the techniques used by these at torneys to s o l i c i t cases and sell off percentage s to
others were re la t ed in the course of an o p i n i o n assessing them wi th a $10 m i l l i o n p u n i t i v e
damage award in a d i s p u t e wi th one of the ir expert witnesses. O l f a c t o Labs v. C r a w f o r d , No.
639967-2, s l i p op . a t 6 (Cal . A p p . Dep' t S u p e r . Ct . March 11, 1 9 9 1 ) ( " T h i s court has never
be fore experienced such deceit, w i l l f u l d i sregard o f c l i en t ' s pro t e c t i on and r ight s , overreaching
in d e a l i n g with other a t torneys , i n d i f f e r e n c e to and avoidance of payment s of business credi-
tors, and o u t r i g h t d i s r e g a r d of the t ru th , whether under oath or not."); see also T o d d W o o d y ,
Judicial Blackmail Cost Firm $10 Million, S.F. LEGAL RECORDER, Mar. 18, 1991, at 7, 10.
However , these a t t orneys have not yet been sanctioned for their f r a u d u l e n t actions in s o l i c i t i n g
tire-worker p l a i n t i f f s and p a r t i c i p a t i n g in the creation o f f r a u d u l e n t medical evidence. I n d e e d ,
even w h i l e s t a t ing that the mass p r o d u c t i o n of c la ims by these lawyers invo lved a "steady f l o w
of f a u l t y claims" based on a "pro f e s s i ona l farce" and were a "fraud on the court," Raymark
I n d u s , v. S l e m p l e , No. 88-1014-k, 1990 WL 72588, at *2, *18 (D. K a n . May 30, 1990), j u d g e s
have f a i l e d to set aside the l a r g e s e t t l e m e n t s that were the f r u i t s of the f r a u d . Several of the t ire
worker claims have been di smi s s ed as u n f o u n d e d . See, e.g., S l a u g h t e r v. S o u t h e r n T a l c Co.,
9 1 9 F . 2 d 304 ( 5 t h Cir. 1990) ( d i s m i s s i n g 418 of 451 t ireworker cases for lack of any s y m p t o m s
of asbestos-related disease); Raymark Indus, v. Stemple, No. 88-1014-k, 1990 WL 72588 (D.
Kan. May 30, 1990); In re Ohio Asbes to s L i t i g . , Mardoc Order No. 38 ( M a y 9, 1 9 8 9 ) cited in
A l d o c k et al., supra note 39, at 13 ( d i s m i s s i n g 678 maritime docket cases for lack of any
evidence of asbestos-related i n j u r y ) ; In re T i r e Worker Asbestos L i t i g . , No. 88-4703, 1989 U . S .
Dist. L E X I S 14717, at * 6 (E.D. Pa. Dec. 6, 1989) ( J u d g e Weiner noted that the T h i r d Cir-
cuit's a f f i r m a n c e of his r u l i n g d i s m i s s i n g c la ims based on a " f iber d r i f t " theory could be ex-
pected to result in the e l i m i n a t i o n of 1000 cases f r o m the court's docket). Some t ireworker
cases have, however, resul ted in s i g n i f i c a n t verdic t s for p l a i n t i f f s . See, e.g., Asbestos, MEA-
L E Y ' S L I T I G . R E P O R T S , Feb. 2 , 1990, a t 11-12.50 To many, p a r t i c u l a r l y those in other countries, it may seem strange that in the

U n i t e d S t a t e s we leave it to individual courts to prov id e e s s e n t i a l l y ad hoc solu-
t i on s to modern-day disasters with the ir national social and economic repercus-
sions. In t h i s country, however, three f a c t o r s have, by d e f a u l t , l e f t the s t a t e and
f e d e r a l courts to th e i r own devices: (1) the lack to dat e of an e f f e c t i v e na t i onal
a d m i n i s t r a t i v e r egu la t ory scheme capabl e of c o n t r o l l i n g u n d e s i r e a b l e conduct by
m a n u f a c t u r e r s ; (2) the absence of a comprehens ive social w e l f a r e - m e d i c a l scheme
for c o m p e n s a t i n g vict ims of mass t o r t s ; and (3) the lack of adequate s t a t e or f e d -
eral l e g i s l a t i o n c o n t r o l l i n g these cases.

W e i n s t e i n & H e r s h e n o v , supra note 5, at 270.



1832 CARDOZO LAW REVIEW [ V o l . 13:1819
icy l a n g u a g e ; 5 1 (b) as many companies as p o s s i b l e that have ever man-u f a c t u r e d , d i s t r i b u t e d , or used asbe s to s-containing mater ial s should
be he ld c u l p a b l e , and, if necessary, to the full ex tent of th e i r net
worth; and, (c) successor l i a b i l i t y laws be invoked so as to reach into
the deeper pocket s of the companies that bought far smal l e r en t i t i e s

" See. e.g., Keene Corp. v. I n s . Co. of N. Am., 667 F.2d 1034 (D.C. Cir. 1 9 8 1 ) , cert.
denied, 456 U . S . 951 (1982). The Keene Company, an asbestos d e f e n d a n t , was formed in 1967
and in 1968 purchased B a l d w i n - E h r e t - H i l l (BEH), a m a n u f a c t u r e r of thermal i n s u l a t i o n prod-
ucts, some of which contained asbestos. Id. at 1038 n . l . Its p r o d u c t i o n of a sbe s to s-containing
produc t s ceased in 1972. Id. at 1045 n.22. During the 1961 to 1981 per iod , Keene and BEH
were insured under a number of insurance p o l i c i e s by several insurance companies . Id. at
1038. In Keene, the court addressed the i n t e r p r e t a t i o n of s t a n d a r d p o l i c y l a n g u a g e ; the p o l i c y
prov ided l i a b i l i t y coverage for sums that the insured became l i a b l e to pay as damages for
b o d i l y in jury r e s u l t i n g during the p o l i c y period. Id. at 1039. T h u s , the crit ical ques t ion was
which of the asbestos-related in jur i e s fell w i t h i n which p o l i c y period. Id. at 1040. The court
dec ided that t h e pol i c i e s in force when persons were exposed t o Kecne ' s and BEH's p r o d u c t s
were a v a i l a b l e . Id. at 1044. A d d i t i o n a l l y , it decided tha t p o l i c i e s in force when the actual
m a n i f e s t a t i o n of in jury occured, were avai lable . Id. The es sential n o v e l t y of the case was the
d e f i n i t i o n of i n j u r y in such a f a s h i o n so as to i n c l u d e a t h i r d t r i gg er , the period between expo-sure and m a n i f e s t a t i o n . Id. at 1058 ( W a l d , J., concurring).

T h i s period of time inc luded the sub s tant ia l bu lk of the insurance coverage—not o n l y to
Keene but most other asbestos d e f e n d a n t s as well. Hence , the h o l d i n g had enormous f i n a n c i a l
consequences. U n d e r this " t r i p l e trigger," insurance coverage was maximized so as to i n c l u d e
all p o l i c i e s issued in the decade or score of years between the t ime of exposure and the t ime of
in jury. For Keene, this meant $423 mil l ion of insurance coverage. See KEENE CORP., 1990
ANNUAL REPORT 4 ( 1 9 9 1 ) . For other " tr ip l e trigger" h o l d i n g s , s ee Casey Canada I n c . v.
C a l i f o r n i a Union Ins. Co., 748 F. S u p p . 8 (D.D.C. 1990); USF&G v. Willc in I n s u l a t i o n Co.,
578 N.E.2d 926 (111. 1 9 9 1 ) ; Lac D ' A m i a n t e du Quebec, L t d . v. American H o m e Assurance
Co., 613 F. S u p p . 1349 (D.N.J. 1985), vacated as to one defendant, 864 F.2d 1033 (3d Cir.
1988); O w e n s - I l l i n o i s , Inc. v. Uni t ed I n s . , No. C5045-84 (N.J. S u p e r . Ct. Div. A p r . 6, 1990).

See also Robert G. Berger, The Impact of Tort Law Development on Insurance.' The Availab-
lilty/Affordability Crisis and Its Potential Solutions, 37 AM. U.L. REV. 285, 305 ( 1 9 8 8 ) ; N o t e ,
Adjudicating Asbestos Insurance Liability: Alternatives to Contract Analysis, 97 HARV. L. REV.
739 ( 1 9 8 4 ) ; Charles Maher, Asbestos Extravaganza, CAL. LAW., J u n e 1985, at 60. See alsoinfra note 269.

It is i n t e r e s t i n g to note that for purposes of amassing the large s t p o s s i b l e amount of cover-
age for asbestos d e f e n d a n t s , and hence for c la imant s , J u d g e Bazelon, wr i t ing for the court,
f ound as a critical element in his decision that w h i l e Keene's coverage would not extend to
" l i a b i l i t y for in jur i e s of which Keene could have been aware of pr ior to its purchase of insur-
ance," id. at 1044, Keene and BEH at the time of the exposure of c l a i m a n t s to its p r o d u c t s
"could not have been aware prior to its purchase of insurance" of the i n j u r i e s to be caused by
that exposure. Id. at 1046. Hence , Keene and pre sumab ly most other asbestos d e f e n d a n t s did
not know and could not reasonably have known of the in jur i e s being sustained by those ex-
posed to its p r o d u c t s at the time of that exposure and even l o n g t h e r e a f t e r according to J u d g eBazelon. Id. at 1044. See also infra note 271.

For purposes, however, of accessing the pool of assets made a v a i l a b l e to c l a imant s by
Keene, Keene and most other asbestos d e f e n d a n t s have been r e p e a t e d l y f o u n d to have f a i l e d to
prov ide adequate warnings of the dangers of asbestos exposure of which t h e y knew or reason-
ably should have known at the t ime of exposure. For in s tance , in J o h n s o n v. C e l o t e x Corp.,
899 F.2d 1281 (2d C i r ) , cert, denied, 111 S. Ct. 297 (1990), di scussed infra note 188, the
c our t ' s f i n d i n g s would have rendered much o f Ce lo t e x ' s insurance coverage inacc e s s i b l e , a c-cord ing t o J u d g e B a z e l o n ' s h o l d i n g .
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that manufac tured asbe s to s-containing material s r egard l e s s of the
c u l p a b i l i t y o f the purcha s ing companies;

(iv) p u n i t i v e damages should be awarded to punish d e f e n d a n t s
and in some cases to accelerate payment s to c la imant s b e f o r e the
f u n d s avai lab l e for compensation are d e p l e t e d by p a y m e n t s to p l a i n -
t i f f s in other j u r i s d i c t i o n s ; 5 2 and

(v) d e f e n d a n t s should be barred f rom rais ing as a d e f e n s e in sh ip-
yard cases that: (a) during W o r l d War II, th e Uni t ed S t a t e s govern-
ment required contractors cons truct ing s h i p s to use asbestos-
containing mater ia l s; and (b) the government knew of the hazards of
exposure to asbestos in the workplace and made a conscious decision
as part of the war e f f o r t not to i n f o r m sh ipyard workers of the hazards
of asbestos and the need to take precaut ions , but is nonethele s s im-
mune f r o m suit by the in jured workers.

The r e su l t ing compensat ion scheme is f u n d e d by the larges t pool
of money ever assembled in the course of l i t i g a t i o n ( a p p r o x i m a t e l y

52 No j u r i s t would acknowledge tha t he or she is using p u n i t i v e damage awards as a veh i c l e
for a c c e l e ra t ing payment s to c la imant s locat ed in their j u r i s d i c t i o n . I n d e e d , p u n i t i v e damage
awards in asbestos cases are qui te rare, a l t h o u g h their incidence and re lat ive importance is
increasing. See infra notes 175-202 and ac companying t e x t . In the f e d e r a l Brooklyn N a v a l
Y a r d cases, whi l e damage awards in the Phase I cases were s u b s t a n t i a l — t o t a l l i n g
$30,659,658.80 for the 52 su c c e s s fu l c l a i m a n t s (of the total 65 p l a i n t i f f s ) — n o p u n i t i v e dam-
ages were awarded. In re Eastern & S. Dists . Asbes to s L i t i g . , 772 F. S u p p . 1380, 1386 (E. &
S . D . N . Y . 1991). In the s t a t e Brooklyn N a v a l Yard Cases which involved v i r t u a l l y i d e n t i c a l
sets of p l a i n t i f f s in v i r t u a l l y ident i ca l work s e t t ing s d u r i n g the same time per iod, and which
were tried s i m u l t a n e o u s l y , verdic t s were more than three times h igher than in the f e d e r a l t r i a l ,
and p u n i t i v e damages were also awarded. Id. at 1387, By contrast , in Cimino v. Raymark
I n d u s . , 751 F. S u p p . 649 (E.D. T e x . 1990), p u n i t i v e damage awards were enormous. See infra
notes 245-60 and accompanying text for a more de ta i l ed account of Cimino. In asbestos l i t i g a -
t ion, if even one jur i s t uses p u n i t i v e damages as a vehicle for c l a i m i n g a l a r g e r share of the
remaining assets for p l a i n t i f f s and the ir lawyers in one j u r i s d i c t i o n , sub t l e pressures are created
on other j u r i s t s to compete for a share of the d w i n d l i n g asset pool for deserving c la imant s in
their j u r i s d i c t i o n . J u d g e Richard N e e l y s tated:No mat ter how r e spons i b l e I or the other members of our courts want to be as

s ta t e court j u d g e s , we are powerle s s to improve the overall American p r o d u c t s
l i a b i l i t y sys tem or reduce the exposure of West V i r g i n i a manufac turer s to the ca-
price or malice of o u t - o f - s t a t e courts and juries .

By t r y i n g u n i l a t e r a l l y to make such improvement s , we wil l succeed only in
impover i sh ing our own s tate ' s re s idents without d o i n g anyone, anywhere, any
measurable good. Unle s s we want to be "suckers," as s ta te j u d g e s we must imme-
d i a t e l y incorporate th e la t e s t p r o - p l a i n t i f f w e a l t h r e d i s t r i b u t i o n theories a p p l i e d in
other s ta t e s into West Virg in ia ' s deci s ional law. If we conceive and a p p l y new
wea l th r e d i s t r i b u t i o n theories b e f or e anyone else, we can even garner for ourselves
more than our f a i r share of the nat ional product l i a b i l i t y insurance pool. Every
j u r i s d i c t i o n then, must u l t i m a t e l y f o l l o w the most i rre spons ib l e s ta t e .

T e s t i m o n y o f J u s t i c e Richard N e e l y o f t h e West V i r g i n i a Court o f A p p e a l s b e f o r e th e S e n a t e
Commerce C o m m i t t e e , S e p t . 12, 1991, at 9-10 (on file with author).
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seven to nine b i l l i o n d o l l a r s ) , 5 3 the a v a i l a b i l i t y of which perver s e ly
e f f e c t u a t e s the extension of e l i g i b i l i t y for compensa t ion to lesser im-paired and non-impaired persons.34 Moreover, in some j u r i s d i c t i o n s ,
a f u r t h e r perverse e f f e c t is the creation of a national asbestos l o t t e r y
wherein some c laimants who roll the trial dice receive n o t h i n g whileothers, i n c l u d i n g sub s tant ia l numbers of the u n i m p a i r e d , hit the ja ck-
pot . ' 5 The perverse e f f e c t s are driven by an overincentivized contin-
gen t- f e e system, which has provided plaintiffs' attorneys with huge
r e w a r d s — t h e more so as they have taken the compensat ion program
to ends nei ther desired nor c o n t e m p l a t e d , 5 6 while i m p o s i n g substan-
tial costs on d e f e n d a n t s . In recent years, case loads have burgeoned—
not because of an increase in the numbers of the s er ious ly i l l 3 7 — b u t
rather because of the enormous incentives for p l a i n t i f f s to enter the
l o t t e r y and the far more enormous incentives for plaintiffs' lawyers to
obtain ever increasing numbers of c laimants. 3 8

A. The Contingent-Fee Engine that Drives the Litigation
The role of contingent f e e s in the creation of the a sbe s to s- l i t iga-

tion crisis has s ub s tan t ia l ly been ignored. Plaintiffs' attorneys charge
contingent f e e s 5 9 in asbestos cases ranging f rom t w e n t y - f i v e to f i f ty
percent of the gross amount of plaintiffs' award or s e t t l ement . 6 0 The ir
e f f e c t i v e hour ly rates in asbestos cases o f t e n exceed 51,000; in some

53 T h i s f i g u r e is an e s t imate based on awards to date and dec i s ions i n v o l v i n g insurance
coverage. See supra note 51 and infra note 269.34 See infra text accompanying notes 138-44 and 170-74.53 See infra text accompanying notes 156-69.56 See infra text accompanying notes 59-79.37 See infra t ex t accompanying notes 170-74.58 "There are gross abuses of our system. We have lawyers who have a b s o l u t e l y no e thical
concerns for th e i r own c l i en t s that they r e p r e s e n t — w e have untrammeled screenings of mar-
g i n a l l y exposed p e o p l e and the d u m p i n g of tens of thousands of cases in our court system,
which is wrong [ a n d ] should be s t o p p e d ...." Remarks of Ronald L. M o t l e y , in Administra-
tive Alternative, supra note 3, at 15.3 9 Qui t e apart f r o m asbestos l i t i g a t i o n , c o n t i n g e n t - f e e abuses are common. For an analys i s
of c on t ingent f e e s y i e l d i n g hour ly rates of return of $1,994-$3,000 d e s p i t e the virtual c o m p l e t e
absence of risk bearing, see Lester Brickman, Contingent Fees Without Contingencies: Hamlet
Without the Prince of Denmark?, 37 U C L A L. REV. 29, 33 n. 12 ( 1 9 8 9 ) [ h e r e i n a f t e r Brickman,
Contingent Fees].60 In In re J o i n t E. & S. Dists. Asbes to s L i t i g . ( F i n d l e y v. Blinken), 129 B.R. 710, 867 (E.
& S . D . N . Y . 1 9 9 1 ) , J u d g e Weins t e in estimates t h e prevai l ing p l a i n t i f f s ' a t torneys ' contingent-
fee percentage in asbestos cases to be 33-45%. I n f o r m a t i o n about c o n t i n g e n t - f e e rates is ex-
t r emely hard to obtain. Most j u d g e s do not inquire, most plaintiffs lawyers do not di s c lo s e ,
and most d e f e n d a n t s ' lawyers do not know plaintiffs' a t t o r n e y s ' c o n t i n g e n t - f e e rates. See infra
notes 63, 67-68 and ac companying t ex t . On the basis of my inquiries, I e s t imate that f e e s range
from 25-50%. 50% would appear to be common in T e x a s , 40% in P h i l a d e l p h i a , and 25-40%
in New York. See also D i l l o n , supra note 29, at 43, r epor t ing plaintiffs' a t t o rney s s e t t i n g f e e s
at 33-40%.
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cases, the hourly rates of return are greater than $2,000 and can be as
high as $5,000 per hour.61

J u d g e s have stated on numerous occasions that they have a spe-
6 1 To ca l cu la t e these rates, which were determined with reference to M a n v i l l e T r u s t F u n d

c la ims , I de termined the average T r u s t F u n d recovery and then reconstructed the amount of
time that plaintiffs' attorneys devoted to each claim. Prior to the time the trust became inso l-
vent, actual p a y m e n t s of $677,445,619 were made to plaintiffs represented by counsel. Findley,
129 B.R. at 956-65. Of this aggrega t e p a y m e n t , plaintiff's c ouns e l s ' f e e s ranged f rom
$226,600,000-5306,000,000, based on J u d g e Weins t e in' s es t imate that the pr eva i l ing a t t o r n e y s '
fee s ranged f rom 33-45%. Id. at 867. The average l i q u i d a t e d value of each claim amounted to
$42,128. Id. at 758. D e s p i t e the f a c t that claims were s e t t l e d in groups of h u n d r e d s and
thousands , "[n]o l imi t on [ a t t o r n e y ] fee s . . . was negot iated to reduce the Trust's payment."
Id. at 756.Even under the reorganized M a n v i l l e T r u s t , where average awards were reduced to
$25,000 and plaintiffs' at torneys' f ee s were capped at 25%, plaintiffs' lawyers continued to
average $1,500 per hour, compared to the average d e f e n d a n t s ' lawyers rates of $175 per hour.
See id. at 863-64 ( c i t i n g T e s t i m o n y of Lester Brickman in Manvilte Fairness H e a r i n g ) .

To be sure, these e f f e c t i v e hourly rates of return do not take f e e- sharing arrangements into
account. Asbestos claims are actively traded by lawyers; the top ten plaintiffs' f i r m s receive
many of their asbestos cases by referral f rom other attorneys. See D i l l o n , supra note 29, at 43.
Referral fee s of 25-67% are common.M o t l e y hired local counsel through an unusual s p l i t - t h e - w o r k , s p l i t - t h e - f e e ar-

rangement. . . . Motley's f i r m t y p i c a l l y takes home o n l y a third of the total law-
yer's fee s or even less, according to eight co-counsel. "The f u r t h e r the cases are
f r o m S o u t h Carolina," M o t l e y e x p l a i n s , "the less we take."

Id. at 41.H e n c e , the net return to the top f i r m s for asbestos work would be as l i t t l e as 50% of the hourly
rates ca l cu la t ed . However , looked at f r o m the p er sp e c t iv e of the client (and of society), the
ca l cu la t ed e f f e c t i v e hourly rates of return ought not to be d i s counted . T h a t the c l i ent pays alegal fee amount ing to $5,000 per hour is not ameliorated by the fa c t that several a t torneys are
d i v i d i n g up the fee .The f o l l o w i n g table is a list of the assumptions upon which I have based my hour ly rate
calculat ions . On the basis of these estimates, under the pre-reorganized T r u s t , assuming $60
per hour for paralegal work and $150 per hour for j u n i o r a t torneys , the comparative h a n d f u l of
senior at torneys were compensated at the rate of a l i t t l e less than $5,000 per hour. Under the
reorganized Trus t , the e f f e c t i v e senior at torney rate is $2,750 per hour. I have used the consid-
erably lower e s t imate of $1,500 per hour to be conservative.
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cial ob l iga t i on to po l i c e contingent fees. 6 2 However, courts in asbes-

E S T I M A T E D P E R C A S E T I M E ( I N
Task
Business Deve l opmen t
I n t a k e I n t e r v i e w

C o l l e c t i n g medical
and workplace records
Prepare and submit
claim f orm
N e g o t i a t i o n and
s e t t l e m e n t process
Prepare C l o s i n g Papers
Disburse F u n d s
( S A ) = S e n i o r A t t o r n e y
( J A ) = J u n i o r A t t o r n e y
(P) = Paralegal
(C) = Clerk

H O U R S ) F O R P R O C E S S I N G M A N V I L L E T R U S T C L A I M S
Old

( S A )
( S A )
( J A )
(P)
(P)
(Q
(C)
(P)( J A )
( S A )
( J A )
( S A )
(P)

Trust
.25
.25
.25

1.00
3.00
1.00
.50

1.00
.50

2.00
2.00

.25
1.25

New
( S A )
( S A )
( J A )
( P )
( P )(C)
(Q
(P)( J A )
( S A )
( J A )
( S A )
(P)

Trust
.25
.25
.25

1.00
3.00
1.00
.50

1.00
.50

1.00
1.50
.50

1.75

E X P L A N A T O R Y N O T E S
a) T h i s analysis assumes that proces s ing a M a n v i l l e claim bears no share of the tort-system
time for the same case against other d e f e n d a n t s . T h e r e f o r e , it undere s t imate s the h o u r l y rate.
The e s t i m a t i o n also assumes that reaching a s e t t l emen t with the new T r u s t is easier because the
settlement numbers are largely predetermined while, because of the extended payment payout,
c l o s i n g the s e t t l e m e n t wi l l become more c o m p l i c a t e d .
b) U n d e r the old T r u s t a p p r o x i m a t e l y one in ten c laims would go i n t o the tort sy s t em; currentestimates are tha t it wil l be one in twenty. T h a t case, wi th sub s tan t ia l a t t orney and para l ega l
t ime ( t w e n t y a t torney hours and t w e n t y - f i v e p a r a l e g a l hours up to but not i n c l u d i n g t r i a l )would be allocated under the other cases.
c) T h i s table assumes the attorney has a s u b s t a n t i a l number of cases and operate s e f f i c i e n t l y .Cons id er D i l l o n , supra note 29, at 42:

Like other high-volume personal injury f irms, Ness, Motl ey handles its cases with
f a c t o r y - l i k e e f f i c i e n c y . The f i r m re l i e s heavi ly on p a r a l e g a l s to do much of the
work that associates might do in another f irm. "We are able to uti l ize good parale-
gal s to do medical record reviews, d r a f t i n g answers to interrogatorie s , medical re-
search, and chasing down [plainti f f ' s] co-workers."

Id. ( q u o t i n g J o s e p h Rice).
d) All medical e x p e n s e s — i n c l u d i n g diagnos i s and work done by medical p r o f e s s i o n a l and
parapro f e s s i ona l p e r s o n n e l — a r e paid ou t o f the c l i en t ' s , no t the lawyer ' s share o f the proceeds.62 See. e.g., In re A g e n t Orange Prod. Liab. L i t i g . 818 F.2d 226 (2d Cir.), cert, denied sub
nom. S c h w a r t z v. Dean, 484 U . S . 926 ( 1 9 8 7 ) ; Boston & M a i n e Corp. v. S h e e h a n , P h i n n e y ,
Bass & Green, 778 F.2d 890, 896 (1st Cir. 1985); McKenzi e Constr., Inc. v. Maynard , 758
F.2d 97, 101 (3d Cir. 1 9 8 5 ) ("Because courts have a special concern to supervise c on t ingen t
a t t o r n e y fee agreements, they are not to be enforced on the same basis as ord inary commercial
contracts."); Cooper v. S i n g e r , 719 F.2d 1496, 1505 ( 1 0 t h Cir. 1983); A l i e n v. U n i t e d S t a t e s ,
606 F.2d 432, 435 (4th Cir. 1979); Dunn v. H.K. Porter, Co., 602 F . 2 d 1105, 1108 (3d Cir.
1979) ("Because contingency fee agreements are of special concern to the courts and are not to
be enforced on the same basis as ordinary commercial contrac t s . . . courts have the power to
monitor such contract s e i ther through rule-making or on an ad hoc basis.") ( c i t a t i o n o m i t t e d ) ;
In re M i c h e l s o n , 511 F.2d 882 (9th Cir.), cert, denied, 421 U . S . 978 ( 1 9 7 5 ) ; S c h l e s i n g e r v.
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tos l i t i g a t i o n have abdicated their r e s p o n s i b i l i t y to review contingent
f e e s 6 3 and ensure that lawyers have not used their superior k n o w l e d g e
and experience to take undue advantage of clients. 6 4

By charging contingent f e e s , lawyers are in c lud ing a risk pre-
mium in the f orm of a m u l t i p l i e r of the ir hourly rate in their f e e — t h e
greater the risk, the greater the premium. C h a r g i n g a premium for
risk but not assuming any risk is not s i m p l y charging a g r o s s l y exorbi-
tant f e e ; it is i l l e g a l and unethical as wel l . 6 5 In a m e s o t h e l i o m a or
serious asbestosis case in which there is a clear hi s tory of o c cupat ional
exposure as well as extensive evidence of product i d e n t i f i c a t i o n , there
is no risk of nonrecovery.66 To the contrary, a large recovery is as-
sured. When an at torney charges a t w e n t y - f i v e to fifty percent contin-
gent f e e , an e f f e c t i v e hourly rate of return of several thousand d o l l a r s
an hour is also assured. Because of the s i g n i f i c a n t abuses of contin-
gent f e e s and the f a c t that very few courts in asbestos l i t i g a t i o n are
T e i t e l b a u m , 475 F . 2 d 137, 141 (3d Cir.)("[I]n its supervisory power over the members of its
bar, a court has j u r i s d i c t i o n of certain ac t iv i t i e s of such members, i n c l u d i n g the charges of
cont ingent fees."), cert, denied, 414 U . S . 1 1 1 1 ( 1 9 7 3 ) ; Y o r k v. Alabama S t a t e Bd. of Educ., 631
F. S u p p . 78, 87 (M.D. A l a . 1986); P e o p l e v. N u t t , 696 P.2d 242, 248 ( C o l o . 1984); Anderson v.
K e n e l l y , 547 P.2d 260, 261 (Colo . 1976); Gruskay v. Simenauskas , 140 A. 7i4 (Conn. 1928);
In re Tei chner , 470 N.E.2d 972, 983 (111. 1984) ( c i t i n g Pocius v. H a l v o r s o n , 195 N.E.2d 137,
146 (111. 1963)); Rosenthal v . F i r s t Nat'1 Bank o f Chicago, 262 N.E.2d 262, 265 (III. 1970);
American T r i a l Lawyers Ass'n v. New J e r s e y S u p r e m e Court, 330 A.2d 350 (N.J. 1974); In re
Cohen, 199 N . Y . S . 2 d 658, 663 (1960); Lewis v. Morgan, 28 A.2d 215, 217 (N.Y. A p p . Div.
1960), aff'd, 374 U . S . 857 ( 1 9 6 3 ) ; In re Estate of Thompson , 232 A.2d 625 (Pa. 1967).6 3 Most asbestos j u r i s t s are not aware of the c o n t i n g e n t - f e e rates charged by plaintiffs'
lawyers; inde ed , most never request such i n f o r m a t i o n . At the oversight hearings on asbestos
l i t i g a t i o n b e f ore the Subcommit t e e on I n t e l l e c t u a l Proper ty and J u d i c i a l A d m i n i s t r a t i o n o f the
House J u d i c i a r y Commi t t e e h e l d on October 24, 1991, several asbestos j u r i s t s t e s t i f i e d , t h a t
they neither knew nor inquired into the c on t ingent- f e e rates being charged by plaintiffs' coun-
sel. For a rare occasion where such a request was made, see Conway v. Asbes tos Corp., No. 81
C 3220, 1991 WL 195800 (N.D. 111. S e p t . 23, 1 9 9 1 ) s t a t i n g :

[Tjhis court has been much troubled by the f a c t that it has been given no i n f o r m a -
tion at all about the r e l a t i o n s h i p between the total f ee s received and the total t ime
expended by plaintiffs' lawyers in the numerous asbestos cases that they are han-
d l i n g . . . t h i s Court has been en t i r e ly f ru s t ra t ed in its several requests for such
i n f o r m a t i o n . Even t h o u g h the plainti f f s ' lawyers with a large p o r t f o l i o o f such
cases surely have the i n f o r m a t i o n readi ly retrievable f r o m their t ime records, they
have never been f o r t h c o m i n g with the f a c t s — i n s t e a d the ir submiss ions in response
to this Court's inquiries r e g u l a r l y t a l k about everything except what th i s Court has
asked.

Id. at *1.
<* See Lester Brickman, Lawyer's Fee Frenzy, WASH. POST, A u g . 16, 1991, at A29.65 Brickman, Contingent Fees, supra note 59, at 34.66 A risk p e c u l i a r to asbestos cases is a post-verdict pre-collection bankruptcy of a d e f e n d -

ant. The degree of risk depends upon the percentage of l i a b i l i t y as s igned to that d e f e n d a n t in
the cases in question, the so lvency of the par t i cu lar d e f e n d a n t s , and whether the v e r d i c t s have
been bonded.
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even aware of what rates lawyers are charging,6 1 jur i s t s should require
that contingent fee retainer agreements be disclosed to the court.68

A l t h o u g h requiring fee disclosure is but one step in the superin-
tending process, it is a most salutary one. One e f f e c t of disclosurewould be to arm claimants with the knowledge that could induce bar-
gaining. Moreover, as observed by J u d g e J a c k Weinste in: "Sincemany attorneys have received their cases as a result of union favor,
the unions are in a posi t ion to intervene on beha l f of their members in
ins i s t ing on lower fees."69

U n f o r t u n a t e l y , no such fee bargaining on beha l f of union mem-
bers has occurred, even though such bargaining could be expected to
yield cont ingent- f e e rates of less than twenty percent and in somecases, ten percent or less.70 The overincentivized cont ingent- f e e en-gine generates tens of thousands of unimpaired cases,71 results in law-yers overreaching cl ients , massively overcompensates some lawyers,"11

67 See supra notes 60 and 63.6* In Cotway v. Asbestos Corp., No. 81 C 3120, I 9 9 t WL 1 9 5 & Q Q ( N . D . IU. S e p t . 23,
1991), the plainti f f ' s attorney refused to provide the court with i n f o r m a t i o n regarding the
hours expended on the case even a f t e r numerous requests. Id. at * 1. J u d g e M i l t o n S h a d u rre j e c t ed} each of the p e n d i n g a p p l i c a t i o n s for fee s in its entirety. In every instance

the s e t t l i n g d e f e n d a n t is only a minor contributor to the total fee s realized to d a t efrom all d e f e n d a n t s , and it appears most l ike ly that the plaintiffs' a t torneys will
already have been more than handsomely compensated even if they receive noth-
ing at all out of the current incremental recovery.

Id. at «2. -•• fn:~A\t.v ~ ~ " *"r> Slfta
J i r c a u j ....._-ing at all out of the current incremenuu >=̂ .......

Id. at «2.«» In re J o i n t E. & S. Dists. Asbestos Li t ig . ( F i n d l e y v. Blinken), 129 B.R. 710, 868 (E. &
S . D . N . Y . 1991); see also RaymarV I n d u s , v. S t e m p l e , No. 88-1014-k, 1990 WL 72588, at *9
(D. Kan. May 30, 1990).70 Cf. Brickman, Contingent Fees, supra note 59, at 109, 121 n.366.

71 See supra note 58.71 See supra note 60. My conclusions regarding e f f e c t i v e hourly rates of return in excess of
$1000 per hour as related in my Manvi l l e testimony and the paper prepared for the Admini s-
trative Conference Colloquy have been wide ly c irculated. I n t e r e s t i n g l y no plaintiff's lawyer in
the asbestos l i t i g a t i o n has come forward to d i spu t e the essential accuracy of my calculations.Inst ead , I have been criticized for f a i l i n g to criticize d e f e n d a n t s ' lawyers' f ee s in asbestos li t iga-tion (which I have calculated to average $175 per hour) and for f a i l i n g to acknowledge the
i n d i s p e n s i b l e role of contingent fee s in f u n d i n g asbestos l i t iga t i on . It is not the use of contin-gent fee s in asbestos l i t igat ion that J criticize, but the abuses; that is, the virtual completef a i l u r e of the courts to exercise superintendance, charging substantial contingent fee s in cir-cumstances where there are no contingencies, and, in any event, charging cont ingent- f e e per-
centages that yield enormous hourly rates of return which are s imply not j u s t i f i a b l e by the
risks being assumed.Defendants" lawyers b i l l i n g practices also r e f l e c t substantial abuses. See infra note 263;
see also Report, supra note 1, at 12-13 (de s c r ip t i on of f ed era l court trial in C l e v e l a n d i n v o l v i n g
four p l a i n t i f f s and forty-one to f i f t y - e i g h t lawyers which was estimated to have generated trans-action costs of between $3 mi l l ion and $7 mi l l i on). Most of these b i l l i n g abuses, however, are
much ! l e s s a mat t er of concern than those i n f l i c t e d on p l a i n t i f f s . Asbes to s d e f e n d a n t s are (bynow) h i g h l y sophi s t i cated consumers of legal services. W i t h m o n t h l y b i l l i n g s for asbestos l i t i-
gation de f ense for the top ten asbestos de f endant s ranging from SI million to over $10 mill ion
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hour ly rates of return and the re su l tant perverse incentive s tructure,
the a s b e s t o s - l i t i g a t i o n crisis also emanates f r o m (i) e x p l i c i t rul ings cre-
at ing d i f f e r e n t subs tantive law for asbestos cases;73 (si) ev ident iary rul-
ings and a p p e l l a t e op in i on s u p h o l d i n g these ru l ings which appear to
be the p r o d u c t s of a "there is law and there is asbestos law" doc-
trine; 7 6 (iii) a l l o w i n g pleural p laque and other unimpaired claims and
the a t t endant l o t t e ry d e s p i t e al t ernat ive d i s p o s i t i o n methods; 7 7 ( iv)
uncorking the puni t iv e damages genie and then decrying the i n a b i l i t y
to f o r c e that genie back into the b o t t l e ; 7 8 and (v) mass c o n s o l i d a t i o n s
of asbestos claims into mega-cases involving hundreds and even
thousands of claims.79

B. A Separate Law for Asbestos Cases
The New J e r s e y S u p r e m e Court has created a s eparate law for

asbestos cases.80 In Beshada v. Johns-Manville Products Corp.," the
most serious f o rms of asbestos disease reached a s e t t l e m e n t wi th f i v e d e f e n d a n t s that provided
for an aggregate payment of $24 m i l l i o n (or $240 thousand for each plaintiff), under N.J. Civ.
PRACTICE R. l : 2 1 - 7 ( c ) which l i m i t s cont ingent fee s to 33 1/3% on the f i r s t $250,000, 23% of
the next $250,000, and 20% on the excess of $250,000, the cont ingent fee on the aggr ega t e
amount would be $8 m i l l i o n . However, if the fee s are c a l c u l a t e d pursuant to Rule l : 2 1 - 7 ( i ) ,
which would take into account the aggregate nature of the mass s e t t l e m e n t , the total fee would
be $4 ,845 ,833—whi ch would be 39% less.

Y e t , Rule 1:27-7(i) is r o u t i n e l y ignored by New J e r s e y plaintif f s ' attorneys and goes unen-
forced by the courts in asbestos cases. For an analys i s of f oc ie tal a t t e m p t s to r egu la t e a t t orney
fee s and the l ega l p r o f e s s i o n ' s s t e a d f a s t and g enera l ly su c c e s s fu l o p p o s i t i o n , see Lester Brick-
man & J o n a t h a n K l e i n , Use of Advance Fee Retainer Agreements in Bankruptcy: Another Spe-
cial Law For Lawyers?, 43 S.C. L. REV. ( f o r t h c o m i n g 1992).75 See infra notes 80-137 and accompanying t ex t .7 6 In the f o l l o w i n g pages, 1 set out to s ub s t an t ia t e t h i s hypo the s i s . The case d i s cu s s ions
presented are not i n t e n t i o n a l l y exhaustive but merely i l l u s t r a t i v e .77 See infra notes 138-69 and accompanying text.78 See infra notes 175-202 and accompanying text.79 See infra notes 230-65 and accompanying t ex t .80 There are occasions when new substantive law must be created to deal with asbestos
l i t i g a t i o n . As a consequence of the f ed e ra l Brooklyn Naval Y a r d cases (discussed infra notes
236-40), it became necessary to determine how the verdicts would be molded into j u d g m e n t s —
s p e c i f i c a l l y how to determine the impacts of the s e t t l i n g d e f e n d a n t s and the percentage of
r e s p o n d e n t ' s l i a b i l i t y a l l o ca t ed to the M a n v i l l e Personal I n j u r y S e t t l e m e n t Trus t created by the
M a n v i l l e Bankruptcy, on the calculation of the amounts due from the non- s e t t l ing d e f e n d a n t s
under New York s tate law. "The process of t rans la t ing the j u r y verdicts into j u d g m e n t s in
New Y o r k is governed by an extremely complex statuory scheme." In re Eastern & S. Dists.
Asbestos Li t ig . , 772 F. S u p p . 1 3 S O , 1384 (E. & S . D . N . Y . 1991) However, " [ t ] h e e f f e c t and
meaning of many of the provisions [recent ly enacted by New Y o r k ] remains uncertain." Id.
J u d g e W e i n s t e i n ' s molding o f the verdicts involves computational d i f f i c u l t i e s that would make
the eyes of an advanced civil procedure law school class glaze over. See also Record of Pro-
ceedings b e f ore J u s t i c e H e l e n E. Freedman at 6170-85, In re New Y o r k C i t y Asbes to s L i t i g . ,
(N.Y. S u p . Ct. F e b . 25, 1 9 9 1 ) (No. 40000/88). "New Y o r k has had no asbestos cases. We are
making the law in th i s case." Id. at 6182.

"' 447 A.2d 539 (N.J. 1982).
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court held that in asbestos cases and only in asbestos cases,82 the state-
o f - t h e - a r t d e f e n s e asserted by d e f e n d a n t s — t h a t at the relevant times
they did not know and could not have known of the danger of their
p r o d u c t s — w o u l d not be a l lowed. 8 3 By deeming c u l p a b i l i t y irrelevant
and i m p o s i n g l i a b i l i t y without f a u l t , the court pre sumed, as a mat t er
of p o l i c y , that manu fa c tur e r s would become more care fu l . 8 4 Y e t ,under Beshada, not on ly is a manu fa c tur er l i a b l e for in jury r e su l t ing
f r o m the use of its produc t s regardle s s of what it learns about the
product's p o t e n t i a l hazards, but the manufacturer continues to be l ia-
ble for hazards about which it could not have learned of at the time of
manufacture. Hence, incentives to improve product s a f e t y could bereduced, and the costs of introducing new produc t s raised by the de-lays inherent in searching for all information as to p o s s i b l e hazards,
in c lud ing the in f ormat i on about which it could not have learned.85

A p p e l l a t e opinions arguably a p p l y i n g a "there is law and there is
asbestos law" doctrine can be f ound. For example , in O'Brien v. Na-
tional Gypsum,sf) the Second Circuit a f f i r m e d a j udgmen t thatawarded w r o n g f u l death damages against the Celo tex Corporation.
There was no direct evidence of exposure to defendant's s p e c i f i c prod-
ucts; rather the evidence in support of exposure to C e l o t e x and
Raymark p r o d u c t s was circumstantial 8 7 and hearsay. The main issue

8 2 For instance, the New J e r s e y A p p e l l a t e Division has r e fu s ed to a p p l y the Beshada rule
to a strict produc t s l i a b i l i t y action r e g a r d i n g pre s c r ip t i on drugs:In areas involving public health there are w e i g h t y p o l i c y cons iderat ions on both

s ides of any question as to whether strict l i a b i l i t y should be a p p l i e d . . . . A d m i t -
t e d l y , Beshada speaks in broad terms, but absent a direct expres s ion that prescrip-
tion drug type cases are no longer to be s e p a r a t e l y treated we do not, nor can we,
regard Beshada as e f f e c t i n g a p o l i c y change of such dimension.F e l d m a n v. Lederle Labs., 460 A.2d 203, 208-09 (N.J. S u p e r . Ct. A p p . Div. 1983); see also

Andrew T. Berry, Beshada v. Johns-Manville Products Corp.: Revolution—or Aberration—in
Products Liability Law, 52 FORDHAM L. REVIEW 786, 791 (1984) ("Beshada is understood
best not as a produc t s l i a b i l i t y case, but as an asbestos case."). Asbestos l i t i g a t i o n is a substan-
tial industry in New J e r s e y as i s the m a n u f a c t u r e of ethical drugs. See generally N.J. SUCCESS,
Apr. 1985, at 1 ( d i s c u s s i n g e thical drug i n d u s t r y in New Jersey).

M Beshada, 447 A.2d at 546.8 4 The court also s u p p o r t e d its r u l i n g with the rationale that strict l i a b i l i t y promotes risk-
spreading. Id. at 547-48.85 Berry, supra note 82, at 793-95.8« 944 F . 2 d 69 (2d Cir. 1991).87 The use of c i r cums tan t ia l evidence as a s u b s t i t u t e for direct evidence that the claimant
had worked wi th , or in p r o x i m i t y to, a defendant's produc t s is widespread in asbestos l i t i g a -
tion. I n d e e d , the c i r cums tan t ia l evidence relied upon to i n c u l p a t e the largest po s s i b l e number
of d e f e n d a n t s o f t e n appears to be quite weak; re s tr ic t ions on jury speculat ion on p r o x i m a t e
cause issues appear s to be minimal if not nonex i s t en t in asbestos l i t iga t i on . T y p i c a l l y , a p l a i n -
t i f f and hi s witnes se s wi l l i d e n t i f y the produc t s o f several o f the traditional asbestos d e f e n d a n t s
as those w i t h which he worked or was in p r o x i m i t y to. O f t e n , most of the d e f e n d a n t s so
i d e n t i f i e d wil l s e t t l e b e f o r e verdic t . The prob lem arises with regard to the other named tradi-
tional d e f e n d a n t s . When a plaintiff is unable to t e s t i f y that he worked with or in p r o x i m i t y to a
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on appeal t h e r e f o r e , was whether the t e s t i m o n y of the plaint i f f ' s wit-
nesses should have been ex c luded as hearsay and whether the f a i l u r e
to do so was reversible error.88 U n l e s s the p l a i n t i f f , who had s e t t l ed
with more than a score of d e f e n d a n t s , could show that her husband
had been in contact with the d e f e n d a n t s ' p r o d u c t s , she could not pre-
vail in the remaining action.

A l t h o u g h the Second Circui t agreed that the c ir cums tant ia l evi-
dence was hearsay and shou ld have been e x c l u d e d , the court did not
reverse the outcome, f i n d i n g that the j u r y could have reached its con-
clusion wi thout reliance on the c ircumstantial hearsay evidence.8 9

According to the court, since the deceased had contracted mesothe-
lioma 9 0 which "is caused only by exposure to asbestos,"91 and the de-
c e a s e d ' s only known exposure to asbestos was during his one-year
tenure as an appren t i c e in the Brooklyn N a v y Yard and since Celo-
tex's produc t s were in use in the Y a r d , then the j u r y could have rea-sonably concluded, ind ep enden t ly of the circumstantial hearsay
evidence, that Celotex's p r o d u c t s were one of the contribut ing causes
to the d e v e l o p m e n t of mesothelioma.

However, the court's conclusion is not a s c i e n t i f i c a l l y clearcut
propo s i t i on. There is doubt that the predominant f orm of asbestoscauses mesothelioma; 9 2 moreover, exposure to asbestos is not the only
par t i cu lar defendant's p r o d u c t s — t h a t d e f e n d a n t being one or more of a score of d e f e n d a n t s —
and co-worker te s t imony is that they had seen that defendant's produc t in use somewhere at
the work s i te , a jury' s inference that the p l a i n t i f f worked in s u f f i c i e n t p r o x i m i t y to tha t d e f e n d -
ant' s produc t s to cause i n j u r y to p l a i n t i f f i s he ld to be s u f f i c i e n t l y s uppor t ed by the circumstan-
tial evidence. See. e.g., S l a u g h t e r v. S o u t h e r n T a l c Co., 949 F.2d 167, 172-73 ( 5 t h Cir. 1991);
J o h n s o n v. C e l o t e x Corp., 899 F.2d 1281, 1286 (2nd Cir.), cert, denied, 111 S. Ct. 297 (1990);
W h a t l e y v. Armstrong World I n d u s . , 861 F.2d 837 (5 th Cir. 1989); Lockwood v. A.C. & S.,
I n c . , 744 P.2d 605 ( 1 9 8 7 ) (en bane); Jackson v. J o h n s - M a n v i l l e Sale s Corp., 727 F . 2 d 506 ( 5 t h
Cir. 1984), reh'g en bane on different grounds granted, 750 F.2d 1314 ( 1 9 8 5 ) , aff'd, 781 F.2d
394 (1986). The reliance on circumstantial evidence to s u b s t i t u t e for lack of direct evidence
that a par t i cu lar p l a i n t i f f had been exposed to that p a r t i c u l a r defendant's p r o d u c t s as a means
of i n c u l p a t i n g the larges t po s s i b l e number of d e f e n d a n t s must be understood in l i g h t of witness
recollect ions regarding produc t exposure that seem to be v i t a l l y a f f e c t e d by the solvency of the
par t i cu lar d e f e n d a n t s in question. See supra text accompanying note 14.88 O'Brien, 944 F.2d at 73.8 9 For re j e c t ion of the use of circumstantial e v i d e n c e — t h a t is, tha t s p e c i f i c asbestos-con-
taining product s were in use at the worksite where p l a i n t i f f was e m p l o y e d , as a s u b s t i t u t e for
proof that the p l a i n t i f f worked on a regular basis in p r o x i m i t y to where the produc t was used,
see B l a c k s t o n v. Shook & F l e t c h e r I n s u l a t i o n Co., 764 F.2d 1480 ( 1 1 t h Cir. 1985). The F o u r t h
Circuit he ld likewise in Lohrmann v. P i t t s b u r g h Coming Corp., 782 F.2d 1156 (4th Cir. 1986),
but then almost i m m e d i a t e l y receded f rom its p o s i t i on in, R o e h l i n g v. N a t i o n a l Gypsum Co.
Gold Bond Bldg. Prods., 786 F.2d 1225 (4th Cir. 1986).90 See supra note 24.91 O'Brien, 944 F . 2 d at 73.9 2 Asbestos exi s t s in a f i b r o u s form. A m o n g the f i b e r type s are c r o c i d o l i t e (b lue asbestos)
and chrysot i le . C h r y s o t i l e is w i d e l y f o u n d throughout the U n i t e d S t a t e s and Canada and ac-
counts for a p p r o x i m a t e l y 95% of asbestos mined and used commerc ia l ly . See E d i t o r i a l , Min-
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known cause of mesothelioma. 9 3 Other environmental agents can
cause mesothel ioma, 9 4 in c lud ing radiat ion t h e r a p y , 9 5 n a t u r a l l y occur-
ring and manmade mineral f i b e r s such as z eo l i t e ( f i b e r s of volcanic
or ig in) 9 6 and g la s s f i b e r s , 9 7 Cummington-gruner i t e , 9 4 organic chemi-
eral Fibres and Mesothelioma, 41 THORAX 161 ( 1 9 8 6 ) ; c r o c i d o l i t e is imported f r o m S o u t h
A f r i c a , s e e 2 E N C Y C L O P A E D I A B R I T A N N I C A 5 5 9 ( 1 9 6 6 ) . Many s c i en t i s t s believe that chryso-
t i l e asbestos is incapab l e of causing mesothelioma; others have sugges ted that it is c r o c i d o l i t e
alone which is r e spon s i b l e for the d e v e l o p m e n t of mesothelioma. See A.R. G i b b s et al., Non-
Occupational Malignant Mesothelioma, 90 IARC SCIENTIFIC PUBLICATIONS 219-28 ( 1 9 8 9 ) ;
Brooke T. Mossman & J. Bernard L. Gee, Asbestos-Related Diseases, 320 NEW END. 3. M E D .
1721, 1727 ( 1 9 8 9 ) ; J.C. Wagner , The Discovery of the Association Between Blue Asbestos and
Mesatheliomas and the Aftermath, 48 BRIT. J. OF INDUS. MED. 399-403 ( 1 9 9 1 ) , cited in DE-F E N S E R E S E A R C H I N S T . , T H E 1991 A S B E S T O S M E D I C I N E S E M I N A R A-\4 t o A - 1 5 (Oct. 16-18,
1991). In one case, the circuit court reversed in part a d i s t r i c t court's order which e s t o p p e d
the par t i e s f r o m l i t i g a t i n g the medical causation issue, i n c l u d i n g the de t erminat ion that asbes-
tos causes mesothelioma; rather the circuit court maintained that it is a "d i spu t ed issue"
whether "mesothelioma [can] arise without exposure to asbestos." H a r d y v. J o h n s - M a n v i l l e
Sale s Corp., 681 F.2d 334, 347-48 (5th Cir. 1982), rev'g in part, 509 F. S u p p . 1353 (E.D. T e x .
1 9 8 1 ) .93 Gunner H i l l e r d a h l , Pleural Lesions in Crocidolite Workers from Western Australia, 47
B R I T . J . I N D U S . MED. 782-83 (1990). T w e n t y percent o f m e n with m a l i g n a n t mesothelioma
have no h i s t ory of exposure to asbestos. Mossman & Gee, supra note 92, at 1721, 1723. In a
review of 123 p a t i e n t s d iagnosed with malignant p l eural mesothe l ioma, S l o a n e - K e t t e r i n g Can-
cer Center researchers f o u n d that only 16 p a t i e n t s related a history of exposure to asbestos.
Fourteen of the p a t i e n t s had a hi s tory of previous lung disease; one had received prior radia-
t ion, and f our t e en had been exposed to indus t r ia l du s t s and chemicals. J o s e p h Brenner et al.,
Malignant Mesolhelioma of the Pleura, Review of 123 Patients, 49 CANCER 2431, 2431-32
(1982). T h i s f i n d i n g , that not all p l eural meso the l iomas are related to asbestos is consistent
with a review of the l i t erature that f rom 10-70% of p a t i e n t s with malignant me so the l i oma had
been exposed to asbestos. Karen H a m m Antman, Malignant Mesothelioma, 303 NEW E N G . J.MED. 200, 200-02 (1980). In a review of malignant peritoneal mesothel ioma, the S l o a n - K e t -
t e r i n g team f o u n d no evidence of asbestos l inkage . J o s e p h Brenner et al., Malignant Peritoneal
Mesothelioma—Review o f 25 Patients, 75 AM. J. GASTROENTEROLOOY 3 1 1 , 3 1 1 - 1 2 ( 1 9 8 1 ) . In
a review of seven cases in which ch i ldr en had been i n f l i c t e d with mesothelioma, six of the
p l eura and one of the per i toneum, none of the patients related a his tory of exposure to asbes-
tos. J o s e p h Brenner et a]. , Malignant Mesothelioma in Children: Report of Seven Cases and
Review of the Literature, 9 MED. & PEDIATRIC ONCOLOGY 367, 367-73 ( 1 9 8 1 ) .94 A. P h i l l i p p e Chahanian et al., Diffuse Malignant Mesothelioma, 96 ANNALS OF INTER-
NAL MED. 746, 752 ( 1 9 8 2 ) ; J a c k T. Peterson et al., Non-Asbestos-Related Malignant Mesothe-
lioma: A Review, 54 CANCER 951 ( 1 9 8 4 ) (the occurrence of large numbers of a p p a r e n t l y non-
asbestos-related mal ignant mesotheliomas has led researchers to suggest other environmental
agents).95 Y. I z z e t t i n Baris et al., Environmental Mesothelioma in Turkey, 330 ANNALS N . Y .
ACAD. S c i . 423 (1979); Richard J. Stock , et al., Malignant Peritoneal Mesothelioma Following
Radio-Therapy for Seminoma of the Testes, 44 CANCER 914, 914-19 ( 1 9 7 8 ) .96 Y. I z z e t t i n Baris et al., An Outbreak of Pleural Mesothelioma and Chronic Fibrosing
Pleurisy in the Village of Karain/Urgup in Anatolia, 33 THORAX 181, 192 (1978).97 C a r l t o n , Toxkity of Mineral Fibers, INSULATION, A p r . 1982, at 32-36; S t a n t o n &
Wrench, Mechanisms of Mesothelioma Induction with Asbestos and Fibrous Glass, 48 J. OF
N A T ' L C A N C E R I N S T . 7 9 7 ( 1 9 7 2 ) .98 T e r e n c e C. Clark et al., Respiratory Effects of Exposure to Dust In Taconite Mining and
Processing, 1 2 1 A M . REV. R E S P I R A T O R Y D I S E A S E 959, 9 6 6 (1980).
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ous d e f e n d a n t s and s e t t l ed with most prior to t r i a l . " ' Owens-Corning
F i b e r g l a s was the only d e f e n d a n t remaining at trial.

Plaint i f f asserted that he s u f f e r e d f r o m asbestos-induced l u n g dis-
ease, that is, asbestosis."2 Consequent ly, he maintained that he was
no longer able to work as an insu la tor , and, because he s u f f e r e d short-
ness of breath, could no longer partake in a t h l e t i c activity." 3 Plain-
t i f f ' s medical exper t s t e s t i f i e d that p l a i n t i f f h a d p l eural p laque s a n d
asbestosis."4 D e f e n d a n t ' s expert witnesses contended that a l though
vant to the trial issues are none the l e s s a d m i t t e d and used in argument to pa in t the d e f e n d a n t as
a bad actor deserving of puni shment . See supra notes 10-11.1 ' ' S e t t l e m e n t s were also n o t reached with Celo t ex a n d J o h n s - M a n v i l l e which h a d entered
bankruptcy proceedings a f t e r the f i l i n g o f the claim. T y p i c a l l y , the prior s e t t l ement s prov id e
f i n a n c i n g for the suits against the nons e t t l ing d e f e n d a n t s .112 Asbestosis, which generical ly is a pneumoconios i s , tha t is, one of the "dust diseases," is
a scarring of l u n g tissue caused by the i n h a l a t i o n of r e s p i r a b l e asbestos f iber s . WEBSTER'S
DICTIONARY 906 (9th ed. 1988). Scarring of the lung tissue f rom any cause is referred to as
in t er s t i t ia l or parenchyma! f ibros i s . T h i s scarring can result f rom hundreds of causes and is
not i d e n t i f i a b l e as to cause based so l e ly on x-ray. An a b s o l u t e l y d e f i n i t i v e d iagno s i s of asbesto-
sis can o n l y be made by h i s t o l o g i c a l e x a m i n a t i o n of the actual l u n g t i s sue and a f i n d i n g of
discrete foc i of f i b r o s i s in the wal l s of the r e sp ira tory bronchiole s associated with the accumu-
lat ion of asbestos bodies. However, since biopsie s are an invasive procedure and are rarely
j u s t i f i a b l e , & substitute for a pathological determination is a clinical diagnosis of asbestosis
based upon chest x-rays demons trat ing in t er s t i t ia l f i b r o s i s p l u s a s u f f i c i e n t asbestos exposure
history. T h u s , the c l inical diagnosi s is one which seeks to ascribe a cause for f i b r o s i s based
upon exposure to asbestos even t h o u g h the x-ray data is consi s t ent wi th hundred s of p o s s i b l e
causes. However, a d d i t i o n a l x-ray data may be of use. T h o u g h it is common to have p l e u r a l
changes without asbestosis, asbestosis is f r e q u e n t l y accompanied by characteris t ic p l eural
changes. A f i n d i n g of pleural changes, along with x-ray evidence of in t er s t i t ia l f i bro s i s , h e l p s
d i f f e r e n t i a t e asbestos-related in t er s t i t ia l f i bro s i s from other forms of l u n g scarring.

Asbestos i s in its m i l d e s t form causes no br ea th ing impairment and is d e t e c t a b l e only on
chest x-ray. In more severe stages, asbestosis may have a sub s tant ia l impact on the e f f i c i e n c yof the lungs to p e r f o rm and is progressive and d e b i l i t a t i n g ; most cases of asbestosis, however,
are nondeb i l i ta t ing and the major i ty do not progress. In cases of moderate or severe asbestosis,
a restrictive breathing impairment may deve l op , which can be detected by the use of pulmo-
nary f u n c t i o n tests. Thi s is due to the scar tissue r ep la c ing f u n c t i o n a l i n t e r s t i t i a l l u n g tissue,
that is, air sacs, as well as making the l u n g i t s e l f less elastic. Asbes to s i s may also i m p a i r the
gas exchange mechanism, which can be de t ec t ed by d i f f u s i o n c a p a c i t y and arterial blood gas
tests. C l i n i c a l l y , the pat i ent may present with f a t i g u e , nonproduc t iv e cough, and shortness of
breath made worse by exercise. Fine dry rales, or crackles, may be heard at the base of one or
both lungs. As the disease progresses, f i n g e r c lubbing and cyanosis may appear. The most
severe cases of asbestosis result in p a r t i a l or total d i s a b i l i t y , re spiratory f a i l u r e and death. Sec
J o h n E. Craighead et al.. The Pathology of Asbestos-Associated Diseases of the Lungs and Pleu-ral Cavities: Diagnostic Criteria and Proposed Grading Scheme, 106 ARCHIVES OF PATHOLOGY& L A B . MED. 554, 5 5 9 ( 1 9 8 2 ) ; A L F R E D P . F I S H M A N , P U L M O N A R Y D I S E A S E S A N D D I S O R -
DERS I, 764-65, 837-844 (2d ed. 1988); American Thoracic Soc'y, The Diagnosis ofNonmalignant Diseases Related to Asbestosis, 134 AM. REV. RESPIRATORY DISEASE 363-68
( 1 9 9 1 ) ; I r v i n g J. Selikoff et al., Asbestos Exposure and Neoplasia, 188 JAMA 142 ( 1 9 6 4 ) ; see
also In re J o i n t E. & S. Dists. Asbe s t o s L i t i g . ( F i n d l e y v. B l i n k e n ) , 129 B.R. 710, 740 (E. &
S . D . N . Y . 1991).

"5 Dunn v. Owens-Corning F i b e r g l a s , 774 F. S u p p . 929, 934, 937 (D. V.I. 1991).114 Id. at 936-37.
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p l a i n t i f f had pleural p laque s , he did not have asbes tos i s and had notbeen harmed."5 D e f e n d a n t presented evidence that p l a i n t i f f contin-
ued to work f u l l - t i m e and l ed a p h y s i c a l l y - a c t i v e l i f e . 1 ' 6 P r e s i d i n g
J u d g e Constance Baker M o t l e y , s i t t i n g by de s ignat ion, acknowledged
that "it is u n d i s p u t e d that p l a i n t i f f pr e s en t ly works f u l l time and that
he continues to lead a somewhat active l i f e . " 1 1 7

The j u r y awarded $1,300,000 in compensatory damages and
$25,000,000 in pun i t i v e damages, r emi t t ed by J u d g e M o t l e y to$500,000 in compensatory damages and $2,000,000 in p u n i t i v e
damages. 1 1 8

As in Dunn, the d i spu t ed medical d i a g n o s i s of asbestosis 1 1 9 is a
frequent occurrence in asbestos l i t i g a t i o n . D e f e n d a n t s ' e xp er t s o f t e n
argue that p l a i n t i f f , at most, has pleural p laque s and is unimpaired
while plaintif f s ' e xper t s always t e s t i f y that the p l a i n t i f f i s impaired and
has asbestosis. 1 2 0 That places the decision in the hands of the j u r y 1 2 1

which is o f t e n p r e d i s p o s e d , or at least convinced, to favor the interes t s
of the worker-claimant against the corporate d e f e n d a n t . 1 2 2 If the

H 5 I d .
no Id. at 937-38.
H7 Id. at 938.
us Id. at 951.u9 See supra note 112.120 $ee Carj g Rubin & Laura Ringenbach, The Use of Court Experts in Asbestos Litigation,

137 F.R.D. 35 (1991). "It became apparent [in asbestos cases] that the p l a i n t i f f s had ava i lab l e
a g r o u p of e xper t s who always f ound asbestosis. T h e y were countered by a group of d e f e n d a n t
e x p e r t s who rarely if ever f o u n d asbestosis." Id. at 38. To combat th i s "Bat t l e of the Ex-
perts," J u d g e Rubin a p p o i n t e d medical experts for the court in 65 p e n d i n g cases. Id. at 37.

J u d g e Rubin's use of court-appointed experts resulted in a drastic d e c l ine in the d iagno s i s
o f asbestosis. A l t h o u g h p la in t i f f ' s exper t s u n d o u b t e d l y would have t e s t i f i e d that every s i n g l e
one of the 65 p l a i n t i f f s had asbestosis, the c our t-appo in t ed expert s f o u n d that 10 had asbestosis
(15%), 13 had pleural plaques (20%), and 42 were f o u n d to have no asbestos related condition
(64.62%). Id. at 45. In the Sep t ember 1987-September 1990 period, the c our t -appo in t ed ex-
perts t e s t i f i e d in 16 cases—in o n l y two of the 16 did the j u r y f i n d asbestosis (12.5%). Jd. at 39-
40. The j u r y verdicts e s s ent ia l ly f o l l o w e d the expert testimony.The f i n d i n g s o f the medical expert s that J u d g e Rubin a p p o i n t e d contrast s h a r p l y with the
t e s t imony of plaintiffs' medical experts and jury verdict s based upon that t e s t imony. These
f i n d i n g s may be u s e f u l l y compared with the disease mix data which are s u b s t a n t i a l l y based
upon plaintiffs' claims. See infra note 174.1 2 1 "U was well within the jury's province to dec ide to credit the te s t imony of plainti f f ' s
doctors while d i s c ount ing that of d e f e n d a n t ' s . " Dunn, 774 F. S u p p . at 937.1 2 2 See infra text accompanying note 128. In t e s t i f y i n g , J u d g e Richard N e e l y stated-.

[A]s l o n g ago as 1976 we were beginning to see a "compet i t ive race to the bottom"
in product [liability] cases. T y p i c a l l y , in a product l i a b i l i t y case, there is an in-
state p l a i n t i f f , an in-state j u d g e , an in-state j u r y , in-stale witnesses, in-stale s p e c t a-
tors, and an out-of-state d e f e n d a n t . When states are e n t i r e l y f r e e to c r a f t the ru l e s
of l i a b i l i t y anyway they want, i t takes l i t t l e i m a g i n a t i o n to guess that o u t - o f - s t a t e
d e f e n d a n t s as a class won't do very wel l .

T e s t i m o n y of J u s t i c e Richard N e e l y , supra note 52, at 1.
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t ru th l i e s somewhere between the p la int i f f s ' and d e f e n d a n t s ' medical
e xp er t s ' t e s t i m o n y — J u d g e R u b i n ' s e x p e r i m e n t 1 2 3 ind i ca t e s that i t i s
closer to de f endant s '—a d i f f e r e n c e that amounts to hundreds o f mil-l ions of do l lar s in higher verdicts.

Of all of the e x c luded evidence sought to be in troduced by theparties in Dunn, p e r h a p s the most d i s p o s i t i v e would have been the
t e s t imony of a prior j u r o r s i t t i n g when the case was f i r s t tried a year
earlier.1 2 4 T h a t witness, a local re s ident , was prepared to t e s t i f y that
whereas the p l a i n t i f f was short of breath and in cons iderab l e discom-
fort while in the courtroom, when i n a d v e r t e n t l y observed ou t s id e thecourtroom, he d i s p l a y e d no such s y m p t o m s . ' "

123 See supra note 120.
1 2 4 The original jury was dismissed because the original j u d g e became c r i t i c a l l y ill and amistrial had to be granted. Dunn, 774 F. S u p p . at 940 n.5.
125 Id. at 940-41. The witness was exc luded on procedural grounds. Cf. W . K . Morgan,

Clinical Significance of Pulmonary Function Test. Disability or Disinclination — Impairment or
Importuning?, 75 CHEST 6, 6 ( 1 9 7 9 ) which states that "it has become apparen t that the degree
of breathles sness claimed by any p a r t i c u l a r sub j e c t is re lated to the reason why he or she is
c on su l t ing the physician. S h o u l d the sub j e c t be c l a i m i n g compensat ion, then he t e n d s to exag-
gerate his symptoms." See also Cain v. Arms t rong W o r l d I n d u s . , No. 87 Civ. 1172 , s l i p op. at7-8 (S.D. Ala. Feb. 18, 1992). In Cain, the court s tated:

Each plaintif f s ' t e s t imony regarding pain and s u f f e r i n g was r emarkably simi-
lar .... W i t h o u t exception, the primary c o m p l a i n t of each p l a i n t i f f was that he
could no longer do the kind of t h i n g s around the house or yard (or engage inrecreational a c t i v i t i e s ) as he used to because of his shortness of breath. Some com-
plained that their sex lives were a f f e c t e d . All but two of the p l a i n t i f f s are over the
age of s ixty, sugge s t ing that the aging process i t s e l f would result in some curtai l-
ment of these act ivit ie s . Several p l a i n t i f f s s u f f e r f r o m other i l lne s s e s which alsocontribute to the l i m i t a t i o n on their ac t iv i t i e s . For e xampl e , [one] ... is l e g a l l y
b l ind and s u f f e r s from diabetes. [ A n o t h e r ] ... is p a r t i a l l y paralyzed and cannot
speak as the result of a car accident. [ A n o t h e r ] . . . s u f f e r s f rom chronic obstruc-
tive pulmonary disease, a smoking-related i l l n e s s , heart prob l ems and b la ckou t s ,
all of which are unrelated to asbestos exposure. Most of the plaintiffs had normal
p u l m o n a r y f u n c t i o n , and none of the p l a i n t i f f s was de t ermined by any medical
t e s t imony to have s u f f e r e d any degree of permanent d i s a b i l i t y due to shortness ofbreath. . . .

.... V i e w i n g the evidence in the l i g h t most f a v o r a b l e to the plaintiff, Brown [who
was awarded $580,000 in compensatory damages and S3 m i l l i o n in p u n i t i v e dam-
ages] was diagnosed with mild asbestosis, pu lmonary f u n c t i o n te s t s s h o w [ i n g ] no
impairment in B r o w n ' s l u n g func t i on . At age 59, George Brown at the t ime of
trial was s t i l l working f o r t y hours a week as a s h i p y a r d worker, an occupat ion
which requires a good deal of physical stamina. By his own p h y s i c i a n ' s t e s t i m o n y ,
his disease is u n l i k e l y to progress and his l i f e expectancy has not been d i m i n i s h e d
by hi s disease. His major c ompain t s are that "when I ge t home from work I'm
worn out" and he cannot hunt and f i s h l i k e he used to and cannot do t h i n g s
around the house l ik e he used to. These c ompla in t s are h a r d l y s urpr i s ing consider-
ing his age and work schedule. Brown also t e s t i f i e d tha t he worries about thep o s s i b i l i t y of contrac t ing cancer.Id. at 14-15.
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Numerou s r u l i n g s on the a d m i s s i b i l i t y of evidence and tr ia l con-

duct were made throughou t the trial. Of the ru l ing s r egarded by the
c o n t e n d i n g attorneys as s i g n i f i c a n t , most were in f a v o r of the
p l a i n t i f f . 1 2 6

A t y p i c a l f e a t u r e o f p laint i f f s ' a t t o rney s ' asbestos case presenta-
t ions is an appea l to local p r e j u d i c e . D e f e n d a n t s are o f t e n o u t - o f - s t a t e
corporat ions whi le p l a i n t i f f s are o f t e n b lue-co l lar workers.127 T h u s , in
Dunn, p la int i f f ' s counsel argued in summation: " Y o u ' v e go t t o have
t h e courage t o t e l l t h i s b i g mu l t i -na t i ona l company, that i t ' s n o t going
to come into the V i r g i n I s l a n d s and hurt p e o p l e and lie about it."128

When one considers the s i g n i f i c a n t p o s s i b i l i t y that the p l a i n t i f f
was un impa ir ed 1 2 9 and yet received an a f t e r - r e m i t t i t u r award of

126 In a d d i t i o n to the exc lu s ion of the t e s t imony of a prior juror s i t t i n g on the same case, the
defendant's a t t e m p t to put an economist on the s tand dur ing the p u n i t i v e damage phase of the
tr ia l was al so e x c l u d e d on procedural grounds. Dunn, 774 F. S u p p . at 941. D e f e n d a n t a l so
s ought t o e x c l u d e t e s t i m o n y o f p l a i n t i f f ' s witnesses r e g a r d i n g l u n g cancer, meso the l ioma, a n d
heart t r oub l e on the grounds that the plaintiff was not s u f f e r i n g f r o m such c o n d i t i o n s and was
u n l i k e l y t o d e v e l o p them. Id. a t 94~1. D e f e n d a n t also o b j e c t ed t o p la in t i f f ' s medical exper t ' s
t e s t i m o n y that a benign nodul e discovered on plainti f f ' s l u n g was p o t e n t i a l l y mal ignant , on the
ground that the t e s t imony was p r e j u d i c i a l because it a l lowed the j u r y to sp e cu la t e about p l a i n -
t i f f ' s p o t e n t i a l d e v e l o p m e n t o f various diseases which he was u n l i k e l y to contract and al lowed
plaintiff to go beyond issues framed in the p l e a d i n g s . Id. J u d g e M o t l e y overruled the objec-
t i ons and a l l owed the t e s t imony on the grounds that p l a i n t i f f was not t r y i n g to recover for an
enhanced risk of cancer but rather for emotional d i s tr e s s r e s u l t i n g f r o m f ear of d e v e l o p i n g
cancer. Id. at 941-42.

D e f e n d a n t ob j e c t ed to plaint i f f ' s u se o f l e a d i n g questions in e x a m i n i n g i t s medical exper t ,
as well as the e x p e r t s ' t e s t imony on the s tate of medical knowledge during the f i r s t h a l f of this
century; these o b j e c t i o n s were overruled. Id. at 942- 43. Plaintiff ob j e c t ed to part s of d e f e n d -
ant' s cross-examination of the e xper t; these o b j e c t i o n s were sustained. Id. at 943. P l a i n t i f f
ob j e c t ed t o : d e f e n d a n t ' s cross-examination o f p l a i n t i f f r egard ing p l a i n t i f f ' s adherence t o s a f e t y
procedures; d e f e n d a n t ' s a t t e m p t t o demons trate that p l a i n t i f f continued t o work- d e f e n d a n t ' s
a t t e m p t to introduce plainti f f ' s owner sh ip of numerous houses in an e f f o r t to d emons t ra t e that
p l a i n t i f f was not f i n a n c i a l l y burdened and no l onger had s ign i f i cant contacts with the V i r g i n
I s l a n d s . Id. These ob j e c t i on s were not reversible error since p l a i n t i f f was not making a claim
for lo s t wages or l ivel ihood but only for pain and s u f f e r i n g . Id. at 943- 44.127 See supra note 122.1 2 8 Dunn, 744 F. S u p p . at 950. Defendant's motion for a mistrial on the basis of t h i s s tate-
ment was denied. Id. D e f e n d a n t s ' c laims that a number of the s ta tement s of plaintif f ' s counsel
were p r e j u d i c i a l were denied on the grounds that the d e f e n d a n t f a i l e d to ob j ec t at the time the
s ta t ement s were made thereby waiving its ob jec t ions . Id. In a d d i t i o n to an appea l to local
p r e j u d i c e against o u t - o f - s t a t e d e f e n d a n t s in f a v o r o f local workers, p la in t i f f s ' argument s t y p i -
c a l l y seek to encourage jur i e s to t r a n s f e r weal th f rom "wealthy" corporations to c o m p a r a t i v e l y
impecunious workers. The a r g u m e n t s — o f t e n phrased s u b t l y — e n c o u r a g e the j u r o r s to take
advantage of the o p p o r t u n i t y to right the wrongs done them by socie ty by r eward ing the claim-
ants at the expense of corporate America, a surrogate for American society. W e a l t h - s h i f t i n g
arguments f i n d e s p e c i a l l y f e r t i l e ground in such locat ions a s Brooklyn, N . Y . , P h i l a d e l p h i a , Pa.,
and Beaumont, T e x . See infra notes 165-69 and accompanying t e x t ; see also J o h n s o n v. Celo-
tex Corp., 899 F . 2 d 1281 (2d Cir.), cert, denied, 111 S. Ct. 297 (1990).129 See supra note 30 and infra t ex t a c companying notes 138-44.
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tive damage awards 1 3 6 occur d e s p i t e cons iderab l e evidence thatasbe s to s-containing p r o d u c t s used in b u i l d i n g s g e n e r a l l y pose noh e a l t h hazard. 1 3 7

C. Pleura/ Plaques and the Asbestos Lottery-..- .—U^J.IAJ ^uiiery
S u b s t a n t i a l inha la t i on of asbestos commonly r e s u l t s — a f t e r a l o n g

l a t en cy p e r i o d — i n the f o r m a t i o n of p l e u r a l p laque s , which are de tec t-
able on ly by x-ray and do not cause any signs, symptoms or loss of
pulmonary f u n c t i o n . 1 3 8 Not i n f r e q u e n t l y th e d iagnos i s o f p l eural
motion in limine.see, e.g., St. Joseph H o s p . v. The C e l o t e x Corp., No. 186-047 (S.D. Ga. 1986)
($500,000 verdict for plaintiff), rev'd an other grounds, 874 F . 2 d 764 (llth Cir, 1989), cert,
denied, 493 U . S . 1081 (1990); Corporat ion of Mercer Univ. v. N a t i o n a l G y p s u m Co., No. C85-
126-3-MAC (M.D. Ga. f i l e d Apr. 9, 1985), rev'd on other grounds, 877 F . 2 d 35 (llth Cir.),

cert, denied, 493 U . S . 965 ( 1 9 8 9 ) (tried A p r i l 1986,12.4 m i l l i o n verdict for p l a i n t i f f — $ 4 0 3 , 0 0 0
ac tual damages and $2 m i l l i o n p u n i t i v e damages); School Dist . of C i t y of I n d e p e n d e n c e , Mo.
v. U n i t e d S t a t e s G y p s u m Co., No. CV-80405334 (Mo. Cir. Ct. Mar. 13, 1984), aff'd, 750
S.W.2d 442 (Mo. Ct. A p p . 1988); C i t y of Greenvi l l e v. W.R. Grace & Co., 640 F. S u p p . 559
(D.S.C. 1986), aff'd, 827 F . 2 d 975 (4th Cir. 1987), reh'g denied, 840 F.2d 219 (4th Cir. 1988)
(tried J a n u a r y 1986, $8.4 m i l l i o n verdict for p l a i n t i f f s — J 6 . 4 m i l l i o n ac tua l damages and $2
m i l l i o n p u n i t i v e damages, reduced by lower court to a p p r o x i m a t e l y J7 m i l l i o n ) . For e x a m p l e s
of d e f e n s e verdicts where motions in limine to e x c lude comparative risk were deni ed , see, e.g.,
Cinnaminson T o w n s h i p Bd. of Educ. v. N a t i o n a l G y p s u m Co., 552 F. S u p p . 855 (D.N.J.
1982), aff'd, 882 F.2d 510 (3d Cir. 1989); Anderson County Bd. of Educ. v. N a t i o n a l G y p s u mCo., No. C I V - 3 - 8 3 - 5 1 1 (E.D. Tenn. 1984), aff'd, 821 F.2d 1230 (6th Cir. 1987).136 See supra note 131.

137 See supra note 133; see also A b e l s o n , The Asbestos Removal Fiasco, 247 SCIENCE 1017
(Mar. 2, 1990) ( e d i t o r i a l ) ; Brooke Mossman et al., Asbestos: Scientific Developments and Impli-cations for Public Policy, 247 SCIENCE 294 (Jan. 19, 1990).

1 3 9 The p l e u r a is a two layer microscopical ly thin moistened membrane surrounding the
lung c on s i s t ing of the visceral p l e u r a which surrounds the l u n g and the par i e ta l p l e u r a which
l ine s the in s ide of the chest cavity. Between the two layers is a s m a l l , f l u i d filled space known
as the p l eura l cavity. The role of the p l e u r a e s s en t ia l ly is to prevent f r i c t i o n between the l u n g
and the chest cavity as the lungs expand and contract d u r i n g breathing. It is not pan of thel u n g i t s e l f and p l a y s no role in the exchange of gases in the lung.

Pleural p laque s are discrete, localized areas of p l eural th i ck en ing , u sua l ly on the parie ta l
pleura or on the d iaphragm. C a l c i f i c a t i o n of these p laque s is a common but variable feature.
T h e y are considered a marker of asbestos exposure, a l t h o u g h not necessarily of asbestos-re-la t ed disease. Most are a few mil l imeter s th i ck , cause no brea th ing i m p a i r m e n t , and can be
de t e c t ed only on chest x-ray. The vast m a j o r i t y of i n d i v i d u a l s wi th p l a q u e s s u f f e r no impair-ment and exhib i t no signs, s y m p t o m s or loss of pu lmonary f u n c t i o n . In the rare case of an
extremely large or d i f f u s e p leural p laque , there may be a r e s t r i c t iv e breathing impairment.

Exposure to s u f f i c i e n t q u a n t i t i e s of re sp irable asbestos f i b e r s can also cause d i f f u s e p l e u r a lt h i c k e n i n g of the visceral p l eura due to the f o r m a t i o n of scar t i s sue caused by asbestos f i b e r s
which have d r i f t e d to the pleura. There are many causes of p l e u r a l t h i c k e n i n g , i n c l u d i n g tu-
berculosis, trauma to the lungs, pneumonia, and rib f rac ture s . If caused by asbestos exposure,the t h i c k e n i n g is b i l a t e r a l — t h a t is, occurring on both sides of the chest. In most a f f e c t e di n d i v i d u a l s , d i f f u s e p l e u r a l t h i c k e n i n g is mild to moderate, can only be d e t e c t ed on chest x-ray,

and causes no impairment of br ea th ing f u n c t i o n s and is not progressive. In a s m a l l number ofi n d i v i d u a l s , d i f f u s e pleural th i ckening becomes extens ive enough to cause a r e s t r i c t ive breath-ing impairment and, in the ex tr emely rare case, death. See RICHARD DOLL AND JULIAN
PBTO, A S B E S T O S : E F F E C T S O N H E A L T H O F E X P O S U R E T O A S B E S T O S 2 ( 1 9 8 5 ) ; A L F R E D P .
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p l a q u e is erroneous.139 Moreover, there is no evidence that these be-
nign f i b r o u s th i cken ings d e v e l o p into ma l ignant m e s o t h e l i o m a s or as-
be s to s i s or are f u n c t i o n a l l y impairing. 1 4 0 N o n e t h e l e s s , p l e u r a l p l a q u e
claims account for s i x t y to seventy percent of new asbestos c l a ims
f i l e d and represent a s u b s t a n t i a l percentage o f pr ev i ou s ly f i l e d
c laims. 1 4 1 The exi s tence of tens of thou sands of such c la ims 1 4 2 is ac-
counted for in part by mass screenings of indus tr ia l workers. T h e s e
screenings are f inanc ed by plaintiff s ' lawyers and u s u a l l y done wi th
F I S H M A N , P U L M O N A R Y D I S E A S E S A N D D I S O R D E R S , 840, 2038-39, 2135-36 ( 2 d e d . 1988); H .
C O R W I N H l N S H A W & J O H N F . M U R R A Y , D I S E A S E S O F T H E C H E S T 726-27 ( 1 9 8 0 ) ; W . R A Y -
M O N D P A R K E S , O C C U P A T I O N A L L U N G D I S O R D E R S 2 4 4 ( 2 d e d . 1982); American Thorac i c
Soc'y, The Diagnosis of Nonmalignant Diseases Related to Asbestos, 134 AM. R E V . RESPIRA-
TORY DISEASE 363-64 ( 1 9 8 6 ) ; Gunner H i l l e r d a l , Pleural Lesion and the ILO Classification:
The Need for a Revision, 19 AM. J. INDUS. MED. 125-30 ( 1 9 9 1 ) ; Gunner H i l l e r d a l , Pleural
Plaques in a Health Survey Material: Frequency, Development and Exposure to Asbestos, 59
S C A N D I N A V I A N J . R E S P I R A T O R Y D I S E A S E S 257-63 ( 1 9 7 8 ) ; R u t h L i l i s e t al., Pulmonary Func-
tion and Pleural Fibrosis: Qualitative Relationships with an Jntegrative Index of Pleural Abnor-malities, 1 0 A M . J . I N D U S . MED. 145-47 ( 1 9 9 1 ) .139 Howard F r a n k i n et al., Radiologic Detection of Pleural Thickening, 142 AM. REV. RE-S P I R A T O R Y D I S E A S E 1325 (1990).1 4 0 The i n v e s t i g a t o r s who i n i t i a l l y described the connection between exposure to as-

bestos and p l e u r a l plaques called such lesions "harmless scurrilous beauty marks
on the chest f i l m " because they f o u n d them neither associated wi th loss of f u n c t i o n
or s y m p t o m s nor precancerous. An extensive review of the l i t e ra tur e 35 years
l a t e r has revealed n o t h i n g to contradic t these original impress ions.

EDWARD A. GAENSLER, Asbestos-Related Pleural Plaques: Much Ado About Very Little, inD E F E N S E R E S E A R C H I N S T I T U T E , T H E 1991 A S B E S T O S M E D I C I N E S E M I N A R H-26 (Oct. 16-18,
1 9 9 1 ) ( c i t a t i o n s o m i t t e d ) . S e e also A N D R E W C H U N G & F R A N C I S H . Y . G R E E N , P A T H O L O G Y

OF OCCUPATIONAL LUNG DISEASE ( 1 9 8 8 ) ; P. Harber et al . , Pleural Plaques and Asbestos Asso-
ciated Malignancy, 29 J. OF OCCUPATIONAL MED. 641 ( A u g . 1987); Robert N. J o n e s et al.,
The Radiographic Pleural Abnormalities in Asbestos Exposure: Relationship to Physiologic Ab-
normalities, 3 J. THORACIC IMAGING 57-66 ( 1 9 8 8 ) ; Raimo K i v o l u t o e t al., Pleural Plagues < f
Neoplasia in Finland, 330 ANNALS N.Y. ACAD. S c i . 31 ( 1 9 7 9 ) ; Theresa C. M c C l o u d et al.,
Diffuse Pleura/ Thickening in an Asbestos-Exposed Population: Prevalence and Causes, 144
AMER. J. ROENTGF.NOLOGY 8, 9-18 (Jan. 1 9 8 5 ) . Cf. Rubin & Ringenbach, supra note 120, at
37: "Pleural p l a q u e does not i n t e r f e r e with the l u n g f u n c t i o n , nor does it p r e d i s p o s e a person to
ear ly death or a f u n c t i o n a l impa irment . It is, however, an abnormal condi t i on and, a r g u a b l y ,
compensable." But c f . I r v i n g J. Sel iko f f e t al., P r e d i c t i v e S i g n i f i c a n c e o f Parenchyma! a n d / o r
Pleural F i b r o s i s for Subs equen t Death of Asbe s t o s-Assoc ia t ed Diseases 9-12 (Oct. 1990) (un-
p u b l i s h e d manuscript f i l e d and docketed in In re J o i n t E. & S. Dist. Asbes to s L i t i g . (Findley v.
B l i n k e n ) , 129 B.R. 710, 741 (E. & S . D . N . Y . 1 9 9 1 ) ) . A d d i t i o n a l l y , evidence as to whe th er p l e u -
ral p l a q u e s lead to asbestos-related in jury is a c c u m u l a t i n g as a consequence of the op era t i on of
pleural regis trie s . See infra note 147. Observing how many persons enro l l ed in a p l e u r a l regis-
try l a t e r f i l e an action for asbestos-related i n j u r y y i e ld s relevant e p i d e m i o l o g i c a l da ta . W h i l e i t
is yet too soon to make formal observations, pr e l iminary u n p u b l i s h e d data i n d i c a t e t h a t less
t han f i v e percent of those l i s t e d in the registry la t e r f i le claims for i n j u r y . See Remarks of
A n d r e w Berry, in Administrative Alternative, supra note 3, at 19. No a t t e m p t has been made
to d e t e rmine how these claimed i n j u r i e s r e la t e to the pr ior p l e u r a l p l a q u e c ond i t i on . More
f o rmal d a t a g a t h e r i n g needs to be done, as the avai lab l e da ta will become i n c r e a s i n g l y s i g n i f i -cant with the pas sage of t ime.141 See infra notes 170-74.142 See supra note 49, 58.
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the active assi s tance of local union o f f i c i a l s . 1 4 3 O f t e n , mobile x-rayvans brought to p l a n t s i t e s are used for the screenings.1 4 4

Pleura! p l a q u e c laims are hand l ed d i f f e r e n t l y in j u r i s d i c t i o n s de-p e n d i n g upon when the s t a t u t e of l i m i t a t i o n s begins to run and
whether the j u r i s d i c t i o n has e s tab l i shed a formal or in formal s h u n t i n g
aside device to deal with unimpaired c laimants . T h u s , there are: (i)
"one disease" j u r i s d i c t i o n s in which the s t a t u t e of l i m i t a t i o n s beginsto run for all asbe s to s-related i n j u r y claims f rom the time of the p l e u -

ral p l a q u e d iagnos i s ; th er e f or e , if the claimant m a n i f e s t s a malignancy
caused by asbestos exposure ten years a f t e r exposure, he would be
pre c luded by the s t a t u t e of l i m i t a t i o n s from asserting such a claim; 1 4 3

(ii) "two disease" j u r i s d i c t i o n s which consider any la t er d e v e l o p i n g
asbestos-caused disease a separate disease, unrelated to the pleural
p laque d iagnos i s in terms of the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s ; 1 4 6

Raymark I n d u s . , Inc. v. S t e m p l e , No. 88-1014-K, 1990 WL 72588, at *9 (D. Kan. May30, 1990).
«*« See Raymark I n d u s , v. S t e m p l e , No. 88-1014-K, 1990 WL 72588 (D. Kan. May 30,

1990); Oliver & Spencer , supra note 3, at 76-77; T o d d Woody, The Rise and Fall of Califor-
nia's Asbestos King, S . F . L E G A L RECORDER, S e p t . I I , 1 9 9 1 , a t 1 . Seealso C L E V E L A N D P L A I N
DEALER, Dec. 9, 1991, at 2C, a lawyer's advertisement s t a t i n g "ATTENTION: Railroad
Workers and Retirees — X-ray screening to determine the presence of asbestos related l u n gdisease and hearing test to determine occupational hearing loss. O f f e r e d at no out of pocket
cost to you." The "hearing loss" reference is to hearing loss c laims under the L o n g s h o r e m e n ' s
and Harbor Worker s ' Compen sa t i on Act, 33 U.S.C. § 901 (1988). In recent years, tens of
thousands of hearing loss claims have been brought. Case as sembly methods are s i m i l a r to
some of those used in asbestos l i t i g a t i o n . Lawyers so l i c i t and sign up all of the workers in a
p l a n t to file such claims, and p r o v i d e them with a medical examination. A c o m p l i c a t i n g f a c t o r
from the point of view of employer s is p r e s b y c u s i s — h e a r i n g loss due to age. Since test r e su l t s
and losses f rom presbycusis are very s imi lar to the loss f rom noise-induced hearing los s , it iso f t e n v i r t u a l l y impo s s i b l e to s epara t e out and q u a n t i f y the hearing loss f rom presbycus i s and
the hearing loss f rom occupational noise exposure. Moreover, under the aggravation doctrine,
the e m p l o y e r is l i a b l e for a w o r k e r ' s total hearing loss, even if part of it is caused by presbycu-
sis. Moore v. Newport News S h i p b u i l d i n g & Dry Dock Co., 15 Ben. Rev. Bd. Serv. (MB) 28
(1982); Prime v. T o d d S h i p y a r d s Corp., 12 Ben. Rev. Bd. Serv. (MB) 190 (1980). The so l i c i ta-tion of bearing loss and asbestos claims in the same adverti sement is in s truc t ive .

'«' See. e.g., Gideon v. J o h n s - M a n v i l l e Sale s Corp., 761 F.2d 1129 , 1137 (5th Cir. 1985)
(plaintif f must sue for all f u t u r e injurie s in one action wi thin the s t a t u t e of l i m i t a t i o n s ) .

146 "[NJeither the s t a t u t e of l i m i t a t i o n s nor the s i n g l e controversy rule shou ld bar t i m e l y
causes of action in toxic-tort cases i n s t i t u t e d a f t e r discovery of a disease or i n j u r y re la t ed to
t o r t i o u s conduct, a l t h o u g h there has been prior l i t i g a t i o n between the par t i e s of d i f f e r e n t
claims based on the same tort ious conduct." Ayers v. T o w n s h i p of Jackson, 525 A.2d 287, 300
(N.J. 1987). The p l a i n t i f f in t h i s type of j u r i s d i c t i o n i s permit t ed to bring an ac t ion for pre s ent
damages without p r e c l u d i n g a la t e r cause of act ion if the l a t e n t disease deve lop s . See, e.g.,
Jackson v. J o h n s - M a n v i l l e Sale s Corp., 727 F.2d 506, 520 (5th Cir. 1984) ( u n d e r M i s s i s s i p p i
law, "[IJogic and j u s t i c e require tha t p r e s e n t l y l a t e n t in jur i e s must await their separate matur-
ity as a cause of action"); Eagle-Picher I n d u s , v. Cox, 481 So. 2d 517, 520 (Fla. Dist. Ct. App.
1985) ( " p l a i n t i f f may bring a second ac t ion for damages if and when he a c t u a l l y contrac t s
cancer"); S m i t h v. Beth l ehem S t e e l Corp., 492 A.2d 1286, 1296 (Md. 1985) (recovery for as-
bestosis does not p r e c l u d e la t e r cause of ac t i on if cancer d e v e l o p s ) ; see also Peterson v. In-
s tapak Corp., 690 F. S u p p . 697, 702 (N.D. III. 1988); In re Moorenovi ch , 634 F. S u p p . 634,
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and, (i i i) those j u r i s d i c t i o n s which enrol l th e c l a i m a n t d i a g n o s e d w i th
p l eura l p l a q u e s in a "p l eural regis try," which s u s p e n d s the running of
the s t a t u t e of l i m i t a t i o n s in the event of a l a t e r d e v e l o p i n g asbes to s-caused disease. 1 4 7

T h i s choice of rule is g e n e r a l l y made by the courts. 1 4 8 Enormous
d i f f e r e n c e s in the monetary va lua t i on s of p l e u r a l p l a q u e c la ims be-
tween j u r i s d i c t i o n s are a f u n c t i o n of the choice of rule a p p l i e d . In
p l e u r a l r eg i s t ry j u r i s d i c t i o n s , most of these c laims have a value of, or
near, zero; in j u r i s d i c t i o n s p e r m i t t i n g immedia t e suit but also a l l o w i n g
subsequent claims f or la t e r m a n i f e s t i n g a sbe s to s-re la t ed i n j u r y , th e
value of a p l eura l p laque claim is 0-515,000; in one disease j u r i s d i c -
tions, the value i s s u b s t a n t i a l l y h i g h e r — b y a f a c t o r o f t e n t o f i f t y . 1 4 9

A j u r i s d i c t i o n ' s p o s i t i on on recovery for "fear of cancer" or "en-
hanced risk of cancer" also i m p a c t s on the va lua t i on . 1 5 0 Court s that
a l l ow a c laim for damages (even though no ord inar i ly compensable
p h y s i c a l i n j u r y has m a n i f e s t e d itself) construct a cause of action dis-
tinct f r o m the l a t en t disease; it is the p r o b a b i l i t y of the f u t u r e occur-
637 (D. Me. 1986); Burns v. J a q u a y s M i n i n g Corp., 752 P.2d 28, 31 (Ariz. Ct. App. 1987);
S h e p p a r d v. A.C. St. S. Co., 498 A.2d 1126, 1134 (Del. S u p e r . Ct. 1985).147 The term pleural registry is used to describe a f o r m a l court rule; where the suspension of
the s t a t u t e of l i m i t a t i o n s is a c compl i sh ed by i n f o r m a l means, the term green card a p p l i e s . A
green card is e f f e c t i v e l y a waiver in future by the d e f e n d a n t of the d e f e n s e of the s t a t u t e of
l i m i t a t i o n s in exchange for moving the case to the inact ive docket. For an a n a l y s i s of p l e u r a l
registries, see S c h u c k , supra note 5. Pleural regi s trie s have been e s tab l i shed in f e d e r a l courts in
the N o r t h e r n Dis tr i c t o f C a l i f o r n i a , the North ern Dis tr i c t o f Georgia, the North ern D i s t r i c t o f
Ill ino i s , th e N o r t h e r n and Southern Dis t r i c t s o f M i s s i s s i p p i , th e Wes t ern D i s t r i c t o f New
Y o r k , the N o r t h e r n Dis tr i c t o f Ohio, and the D i s t r i c t s o f Co lorado , C o n n e c t i c u t , H a w a i i ,
Maine, M a r y l a n d , M a s s a c h u s e t t s , and New H a m p s h i r e . S t a t e courts, o f t e n in the same lo-
cales, have f o l l o w e d suit ( C a m b r i d g e , M a s s a c h u s e t t s ) or taken a s i m i l a r lead (Cook 'County,
Illinois). As of the end of 1990, there were 2,912 cases on the M a s s a c h u s e t t s P l e u r a l Reg i s t ry
( i n c l u d i n g both s ta te and f e d e r a l court cases) and 207 cases on the Conec t i cu t Pleural Regis-
try. Personal L e t t e r (Jan. 10, 1991) (on f i le w i th the au thor). Dis t r i c t s wi th large asbestos
caseloads but no d e f e r r a l regis tries i n c l u d e the Eastern Dis tr i c t of P e n n s y l v a n i a and the East-
ern and Southern Dis t r i c t s of New York. The T e x a s s ta te courts also have not e s tab l i shed
regis trie s and curr en t ly s ch edu l e cases for group t r ia l s according to f i l ing date . See S c h u c k ,supra note 5, at n. 107.

V o l u n t a r y agreements to d e f e r unimpaired asbestos claims have also been entered. See
S h u c k , supra note 5, at n.4 ( l i s t i n g such agreements entered in Illinois and Massachu s e t t s) .148 See infra text accompanying notes 154-63.

>4» See, e.g., G i o v a n e t t i v. J o h n s - M a n v i l l e Corp., 539 A.2d 871, 874 (Pa. S u p e r . Ct. 1988);
Doe v. J o h n s - M a n v i l l e Corp., 471 A.2d 1252, 1254 (Pa. S u p e r . Ct. 1984); Blue v. J o h n s -
M a n v i l l e Corp., 10 P h i l a . 23 ( P h i l . Ct. Com. Pleas Oct. 12, 1983), aff'd. 496 A.2d 848 (Pa.
S u p e r . Ct. 1985). See also Asbestos, MEALEY'S Lrno. REP., Jan. 10, 1992, at 1 5 - 1 6 ; Asbestos,
M E A L E Y ' S Lrrio. R E P . , J u n e 7 , 1 9 9 1 , a t 3 5 ; Asbestos, M E A L E Y ' S L I T I G . R E P . , A p r . 5 , 1 9 9 1 , a t25-26.

130 See A l l a n K a n n e r , Emerging Conceptions of Latent Personal Injuries in Toxic Tort Liti-
gation, 18 RUTGERS L.J. 343 ( 1 9 8 7 ) ; Barton C. Legum, N o t e , Increased Risk of Cancer as anActionable Injury, 18 GA. L. REV. 563 (1984).
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rence of such disease which gives rise to the present claim for
damages. 1 3 1 Many courts require the p l a i n t i f f to show some p h y s i c a l
i n j u r y or e f f e c t to recover for increased risk.1 5 2 Prec i s e ly which t y p e s
of phys i ca l i n j u r y or e f f e c t w i l l be s u f f i c i e n t for an increased risk cause
of action has not yet been conclus ive ly re so lved. 1 5 3

J u r i s d i c t i o n s a d o p t i n g the two-disease approach obviate the need
for increased risk or f e a r of cancer recovery.134 However, in a one-
disease j u r i s d i c t i o n , where the s tatute of l imi ta t i on s begins to run
upon discovery of the pleural change, rather than discovery of the
la tent disease, suit is brought for increased risk of cancer and/or f ear
of contracting cancer.135 In pre s ent ing these claims, plaint i f f s ' law-

isi See B r a f f o r d v. Susquehanna Corp., 586 F. S u p p . 14 (D. Colo. 1984); Davis v. Graviss,
672 S . W . 2 d 928 ( K y . 1984) (pos s ib l e f u t u r e d e v e l o p m e n t of s p i n a l m e n i n g i t i s is a p r o p e r ele-
ment of damage award). See also Brent Carson, N o t e , Increased Risk of Disease from Hazard-
ous Waste: A Proposal for Judicial Relief, 60 WASH. L. REV. 635, 647-48 ( 1 9 8 5 )
(recommending a new cause of action for increased risk as a plaintiff's a l t e r n a t i v e to w a i t i n g
f or a disease to d e v e l o p to bring sui t); Fournier 1 . Gale III & James L. Goyer III, Recovery for
Cancerphobia and Increased Risk of Cancer, 15 CUMB. L. REV. 723, 724 ( 1 9 8 5 ) (de s cr ib ing
damages for increased risk of cancer as "present recovery for the p r o b a b i l i t y of f u t u r e
injury.").152 See, e.g., Burns v. J a q u a y s M i n i n g Corp., 752 P.2d 28 (Ariz. Ct. A p p . 1987); Eagle-
Picher I n d u s , v. Cox, 481 So. 2d 517 ( F l a . Dist, Ct. A p p . 1985). See also James M. Olson,
Shifting the Burden of Proof: How the Common Law Can Safeguard Nature and Promote an
Earth Ethic, 20 ENVTL. L. 891, 912 (1990).1 3 3 In Pennsylvania, this matter is p a r t i c u l a r l y uncertain. U n t i l recently, P e n n s y l v a n i a per-
mit t ed an award of damages for both increased risk of cancer, see G i o v a n e t t i v. J o h n s - M a n v i l l e
Corp., 539 A.2d 871, 874 (Pa. S u p e r . Ct. 1988); Doc v. J o h n s - M a n v i l l e Corp., 471 A.2d 1252,
1254 (Pa. Super . Ct. 1984), and emotional d i s tr e s s caused by f ear of cancer, as l ong as p l a i n t i f f
"is able to a l l ege some physical in jury or some m e d i c a l l y - i d e n t i f i a b l e e f f e c t l i n k e d to [ h i s or]
her exposure to asbestos par t i c l e s .. .." Cathcart v. Keene I n d u s , I n s u l a t i o n , 471 A.2d 493,
508 (Pa. Super. Ct. 1984). However, in Manzi v. H . K . Port er Co., 587 A.2d 778 (Pa. S u p e r .
Ct. 1 9 9 1 ) (di scus s ed infra notes 161-62 and ac companying t e x t ) , the court a l l owed a j u r y in-
struction p e r m i t t i n g the j u r y to f i n d that p l eural t h i c k e n i n g is not a compensate in jury ,
a l t h o u g h a vigorous dissent claimed that under Pennsy lvan ia law, " [ t ] h e phys i ca l impac t in the
instant case, the existence of which enabled a p p e l l a n t to sue for emotional di s tre s s caused by
his fear of cancer, was the p l e u r a l th i ckening and pleural p laque s , m e d i c a l l y - i d e n t i f i a b l e e f f e c t s ,
which had been caused by his exposure to asbestos." Id. at 782 (McEwen, J., d i s s e n t i n g ) .
Other jur i sd i c t i on s have rejected "fear of cancer" claims by h o l d i n g p l eural p laque s and thick-
ening non-compensable. See, e.g., Webb v. P f i z e r I n c . , No. C28-32211 ( S . D . Ohio A p r . 21,
1 9 9 1 ) ; Jaquays Mining Corp., 752 P.2d at 30; see also supra note 30. Contra Herber v. J o h n s -
M a n v i l l e Corp., 785 F.2d 79, 83-84 (3d Cir. 1986) (pl eura l thickening held s u f f i c i e n t to suppor t
"fear of cancer" claim).

"4 Ayers v. T o w n s h i p of Jackson, 461 A.2d 184, 187 (N.J. S u p e r . Ct. Div. 1983) ( d e n y i n g
recovery for increased risk of disease for f ear tha t such a recovery would lead to a f l o o d of
l i t i g a t i o n ) , aff'd in part and rev'd in part, 525 A.2d 287 (N.J. 1987).135 The s ingle cause of action rule can anomalous ly bar a c l a i m a n t who has contracted
cancer f r o m recovery because the s t a t u t e of l i m i t a t i o n s has e x p i r e d . See, e.g., M a t t h e w s v.
Celotex Corp., 569 F. S u p p . 1539, 1543 ( D . N . D . 1 9 8 3 ) (plaintif f who had been exposed to
asbestos in 1962 and deve l oped cancer was barred f rom filing suit in 1981, w h i l e p e r m i t t i n g a
p a t i e n t who was free from cancer to recover based on f u t u r e p r o b a b i l i t y of cancer). But see
Gideon v. J o h n s - M a n v i l l e Corp., 761 F.2d 1129, 1137 ( 5 t h Cir. 1 9 8 5 ) (under T e x a s law, p la in-

l ? ? i j
yers argue to the jury: If my client gets cancer next year, or in f i v e or
ten years, he cannot come back into court to seek damages. Our med-
ical expert s have t e s t i f i e d that cancer is not u n l i k e l y , but all he can get
for that in jury is whatever you award him today. For this c l i e n t , there
is no tomorrow.In one-disease j u r i s d i c t i o n s , for every f i v e such claims brought ,
one or two will result in d e f e n s e v erd i c t s , one or two wi l l be a p la in-
t i f f ' s verdict in the amount o f $10,000-525,000, and the f i f th will h i t
the asbestos l o t t e r y j a c k p o t with a j u r y verdict of $100,000-
$1,000,000.156 No medi ca l , o c cupat i onal , or personal f a c t o r s d i s t i n -guish the c l a i m a n t s that are placed in the pleural regis try, f r o m those
that go to trial and receive zero verd i c t s , f r o m those who receive a$1,000,000 verdict. I n d e e d , the f a c t s making up the claims are o f t e n
ident i cal: the same claimed exposure, same age, same x-ray readings ,same doctors t e s t i f y i n g to the same sets of medical f a c t s ; all that d i f -
f e r s is the verdict.In Camden, New J e r s e y , a two-disease j u r i s d i c t i o n , 1 5 7 the verdict
will be 0-$15,000; nearby, in P h i l a d e l p h i a , Pennsylvania, a one-dis-
ease j u r i s d i c t i o n , 1 5 8 b e f or e a s u b s t a n t i a l l y similar j u r y , the same case
could easily receive a $250,000 verdict. A.S observed by J u d g e R.B.K l e i n of the P h i l a d e l p h i a Common Pleas Court more than eight years
ago: The asbestos l i t i g a t i o n o f t e n resembles the casinos s ix ty miles east

of P h i l a d e l p h i a more than a courtroom procedure. And j u s t as thecasinos are the winners in A t l a n t i c C i t y , the lawyers are the win-
ners in asbestos l i t i g a t i o n since the costs of l i t i g a t i o n far exceed
b e n e f i t s paid to claimants.

... In two cases b e f or e this j u d g e , two men had similar physi-
cal problems. T h e y each had p l eura l thickening and some short-

t i f f p r e s e n t l y s u f f e r i n g f r o m asbestosis may recover damages based on the l i k e l y d e v e l o p m e n t of
cancer).1 5 6 F r o m the point of view of plaintiffs' lawyers o p e r a t i n g on a cont ingent f e e , the essential
s trategies and relevant considerations are dictated by the p r i n c i p l e s of p o r t f o l i o management .
S u b s t a n t i a l e f f e c t i v e hourly rates of return are obtained by amassing a s u f f i c i e n t caseload to
"hit the average" thus accounting for the use of mobile x-ray vans and other mass c o l l e c t i on
techniques. See supra notes 49, 144.'" See Township o f Jackson, 525 A.2d at 294.>' 8 See G i o v a n e t t i v . J o h n s - M a n v i l l e Corp., 539 A.2d 871, 873 (Pa. S u p e r . Ct . 1 9 8 8 ) ( in
d i c ta , the court compared New J e r s e y l a w — w h i c h recognizes p l e u r a l t h i c k e n i n g and cancer as
separate and d i s t i n c t i n j u r i e s giving rise to separate causes of action which accrue o n l y when
the par t i cu lar i n j u r y is discovered with Pennsylvania law, which does not create these d i s t i n c t
causes of act ion); Cathcart v. Keet ie I n d u s . I n s u l a t i o n , 471 A.2d 493, 500 (Pa. S u p e r . Ct. 1984)
(statute of l i m i t a t i o n s begins to run when p l a i n t i f f knows or reasonably should know t h a t he
has been i n j u r e d ) . But see infra notes 161-63.



1858 CARDOZO LAW REVIEW [Vol. 13:1819 19921 LITIGATION CRISIS 1859

ness of breath. In the case i n v o l v i n g the man who most counselbelieved to be the sicker of the two, the j u r y awarded $15,000. For
the other plaint i f f , the j u r y awarded $1,200,000. The s e r e su l t s
make th i s l i t i g a t i o n more l i k e rou l e t t e than j u r i s p r u d e n c e . 1 3 9

O f t e n , j u d g e s in these l o t t e r y j u r i s d i c t i o n s f u l l y recognize these
d i s p a r i t i e s though they are not as e x p l i c i t as J u d g e K l e i n . 1 6 0 I n d e e d ,
t h ey may seek to accentuate the d i s p a r i t i e s as a form of case manage-
ment, since the l o t t e r y aspect o f t e n increases the pressure on d e f e n d -
ants to s e t t l e .

In Pennsylvania, a s ing l e cause of action j u r i s d i c t i o n , in which
awards to unimpaired c la imant s total in the tens of m i l l i o n s of d o l l a r s ,
two recent cases indicate the waning of the Pennsylvania asbestos lot-
tery. In Manzi v. H.K. Porter Co., 1 6 1 the S u p e r i o r Court of Penn-
sylvania held that it was proper for the j u d g e to have charged the j u r y
that if it f o u n d that the plaintiff's p l eura l th i ckening was not a com-
pensab l e i n j u r y , then the p l a i n t i f f was not prevented f r o m returning in
the event of a later m a n i f e s t i n g in jury , since the s ta tu t e of l imi ta t i on s
could not begin to run in the absence of i n j u r y . 1 6 2 W h i l e Manzi con-
tinues to provide the j u r y with the o p t i o n to award p l a i n t i f f substan-
tial damages for a pleural plaque diagnosis , its "enactment" ten years
earlier, would l i k e l y have spared d e f e n d a n t s m i l l i o n s of do l l ar s in
l egal costs and j u r y verdicts. In Czekaj v. Johns-Manville Corp.,163 a
trial court panel went a giant s t ep f ur th er and held that where pla in-
t i f f ' s medical expert h a d t e s t i f i e d that h i s asbes tos-related th i ckening
was "asymptomatic," there was no cogniz ib l e cause of action as amatter of law. T h i s h o l d i n g , i f su s tained on a p p e a l , severely depreci-
ates the value of unimpaired claims in Pennsylvania.

'» Blue v. J o h n s - M a n v i l l e Corp., 10 Phi la . 23, 36, 45 ( P h i l . Ct. Com. Pleas Oct. 12, 1 9 8 3 )
(citat ions o m i t t e d ) , aff'd, 496 A.2d 848 (Pa. Super . Ct. 1 9 8 S ) .

i«> But cf. H a g e r t y v. L & L Marine Servs., I n c . , 788 F.2d 315, 320-21 ( 5 t h Cir.), modified
en bane, 797 F.2d 256, ( 5 t h Cir. 1986) ( w h i l e not abandoning the s i n g l e cause of act ion rule,
the Fifth Circuit recognized its inequi ty and recommended to the l e g i s l a t u r e tha t cancer be
treated as a separate cause of action).

isi 587 A.2d 778 (Pa. Super. Ct. 1991).1 6 2 W h i l e Manzi e f f e c t i v e l y gives j ur i e s the o p t i o n o f c i r cumvent ing p la int i f f ' s cause o f ac-
tion for f ear of cancer which Pennsylvania purpor t s to recognize, id. at 782 (McEwen, J.,
d i s s e n t i n g ) , several other j ur i s d i c t i on s had prev iou s ly re j e c t ed the s i n g l e cause of action rule.
See Ayers v. T o w n s h i p of J a c l c s o n , 525 A.2d 287, 300 (N.J. 1987); see also Eagl e-Picher I n d u s ,
v. Cox, 481 So. 2d 517, 521 (Fla. Dist. Ct. A p p . 1985). In d e n y i n g the plaintif f damages for
injurie s which may never occur, the court in Cox a t t e m p t e d to a l l e v i a t e the drain on the f i n i t e
sources of the asbestos industry, so that those who later a c t u a l l y d e v e l o p cancer w i l l be able to
recover. See Remarks of Ronald L. M o t l e y , in Administrative Alternative, supra note 3, at 16:
"I s u p p o r t . .. w i t h i n the j u d i c i a l sy s t em, e f f o r t s to l i m i t the filing of mer i t l e s s cases so l o n g as
there is a guarantee that when those persons become more i m p a i r e d — t h e r e is no such t h i n g as
unimpaired . . . they will have an oppor tun i ty to assert th e i r claim."

163 No. 478 ( P h i l . Ct. Com. Pleas Nov. 6, 1991).

-t
The d e v e l o p m e n t and extent of p l eura l p laque cases are a sub-

s tantial f a c t o r in the perverse incentive structure that permeates as-
bestos l i t i g a t i o n and p l a y s a very substantial role in the asbestos-
l i t i g a t i o n crisis,1 6 4 both in terms of sheer volume and the various costsimposed on d e f e n d a n t s in c lud ing compensatory l i a b i l i t y , p u n i t i v e
damages, and d e f e n s e costs. In Cimino v. Raymark Industries,7nc.,165 under the system devised by Uni t ed S t a t e s District Court
J u d g e Robert Parker, pleural plaque claims in T e x a s were valued at
$540,000.166 It has been estimated that if this valuat ion were assigned
to each asbestos injury claim now p e n d i n g , the total value of allclaims would exceed s ix ty- two b i l l ion d o l l a r s 1 6 7 — a calculat ion which
does not take into account higher valuat ions for mesothelioma and
acute asbestosis or new claims being f i l e d each month.The lo t t ery aspects which characterize the pleural plaque cases
also a p p l y to other asbestos l i t i g a t i o n — m o s t notably to d i spu t ed as-
bestosis claims.1 6 8 As noted by District Court J u d g e J a c k Weins te in:

The disparit ie s [in asbestos l i t i g a t i o n ] are enormous. In New Y o r kC i t y , for example , three large trials o f similar p l a i n t i f f s and d e f end-
ants were conso l ida t ed . One trial of twenty p l a i n t i f f s in the Sou th-ern District of New York resulted in twenty d e f e n s e verdicts. A.
second of t h i r ty- f iv e p l a i n t i f f s in Supreme Court, New Y o r kCounty resul ted in a verdict of $65,000,000 p lu s punit ive damages.
A third of s i x t y - f o u r p l a i n t i f f s in the Eastern District of New Yorkresul ted in thirteen de f en s e verdict s and f i f t y - o n e p l a i n t i f f s verdicts
for a total of $35,000,000 with no punitive damages. T r i a l s aremuch l ike a lo t t ery with s u b s t a n t i a l l y higher verdict s in New Y o r k
C i t y , East T e x a s and parts of C a l i f o r n i a than other part s of the
country. 1 6 9

>6* See infra notes 170-74.165 751 F. S u p p . 649 (E.D. T e x . 1990).166 It is noteworthy that the system a d o p t e d in Cimino designated set damage awards for
each disease category, without regard for the indiv idual variables (such as age, smoking his-
tory, severity, etc.) that would be taken into account under the tort system.)67 Oliver & Spencer, supra note 3, at 79.168 See supra notes 107-25 and accompanying text.169 In re J o i n t E. & S. Dists. Asbestos L i t i g . ( F i n d l e y v. BUnken), 129 B.R. 710, 749 (E. &
S . D . N . Y . 1 9 9 1 ) . R e f e r r i n g to these state and f edera l Brooklyn N a v y Y a r d t r ia l s , J u d g e W e i n -
stein stated: "These cases tried ... [in state court] are e s s en t ia l ly the same in all respects with
the cases tried in this [ f e d e r a l ] court. The verdicts there [in state c o u r t ] , were at least f o u r
times the size of the verdict here." T r a n s c r i p t , supra note 32, at 5. See also Remarks of
Andrew Berry, in Administrative Alternative, supra note 3:[ O ] n the v a r i a b i l i t y of the tort system [there] was an asbestos personal in jury

case that I tried on b e h a l f of a d e f e n d a n t about a year-and-a-half ago; the trial
s tre t ched over f i v e or six weeks, a j u r y of six was to d e c id e , but a jury of t w e l v e was
empanel ed because the case was going to go a l o n g t ime and we might lose some
peop l e . U n l i k e many other cases, we didn't lose anybody, so we came to the end of
the case, and this was the so-called "all issues case", we were t r y i n g whether the
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D. 7/te Litigation Crisis and the Asbestos Disease Mix
I n c r e a s i n g numbers of p l e u r a l p l a q u e c laims as well as claims of

asbes tos i s brought by unimpaired persons resul t f r o m the perverse in-centive s truc ture that pervades asbestos l i t i g a t i o n . To be sure, occu-
p a t i o n a l exposure to asbestos has re su l t ed in e x t r e m e l y serious,d e b i l i t a t i n g , and f a t a l in jurie s , i n c l u d i n g meso the l ioma, moderate and
severe asbestosis , and (combined with c igare t t e smoking) l u n g can-
cer.170 However, these serious disease claims c o n s t i t u t e only about a
quarter of the huge volume of asbestos l i t i g a t i o n . Meso the l i oma ac-
counts for a p p r o x i m a t e l y three to f o u r percent of current cases;171

d e f e n d a n t s ought to pay the plaintiff s and all the issues were in d i s p u t e — w a s the
p l a i n t i f f sick, did the companies know or s h o u l d t h e y have known of the hazards of
their p r o d u c t s of which they f a i l e d to warn, were they wanton and reckless, were
they l i a b l e for puni t iv e damages. And these twe lv e p e o p l e sat and l i s t ened rela-
t i v e l y d i l i g e n t l y and, if you try cases, you know that sometimes you have good j u r y
chemis try, and these jurors seemed to l i k e one another, they were seen in varying
co l l e c t i on s of groups on their way to lunch and back. And it came time for j u r y
de l ib era t ions . The trial j u d g e , who was a f a i r trial j u d g e and gave everybody a fa ir
t r ia l , said, gee, I ' d l i k e t o l e t a l l twe lve de l iberate . O n e o f t h e counsels said, I d o n ' t
th ink that's r i gh t ; I would j u s t as soon have six de l i b era t e . So the s ix a l t e r n a t e s
were very d i s a p p o i n t e d . T h i s had been a cohesive group, they had all heard the
evidence, they all were charged on a regular basis by the j u d g e to pay a t t e n t i o n
because they [ m i g h t ] be an a l t e rna t e , conceivably, in case one of the regular jurors
got sick. And they said we'd like to d e l i b e ra t e anyway. And the j u d g e , who was ar e l a t i v e l y new j u d g e , said, wel l , okay. You can use my clerk's room, and you cango d e l i b e r a t e concurrently with the real jurors.

Now . . . [ t j h e s e twelve p e op l e who had heard the ident i ca l evidence for sixweeks went into two d i f f e r e n t rooms. The a l t ernat e jurors pr e t ended they were
real jurors. We had a knock on the door; they said we've reached a verdict; we'vefilled out the jury int errogatory form. Every one of the questions was answered in
favor of the d e f e n d a n t s . On the s ta te of the art, not the d e f e n d a n t s didn't know
and they reasonably shouldn't have known. And t h i s was a well-tried case all
a r o u n d ; . . . experienced lawyers on both sides. And the lawyers, i n c l u d i n g p l a i n -
t i f f ' s counsel, discussed this result with them because the real jury had not yet
returned its verdict. And they said, oh, by the way, if you ever did get to the issue
of damages, you're certainly not l i a b l e for any p u n i t i v e damages and this is not a
very serious case, we're t h i n k i n g J20,000-$30,000 a f t e r a six week trial .

At about the t ime that the lawyers representing the d e f e n d a n t companies were
c o n g r a t u l a t i n g themselves , we got a knock on the door f rom the real jury. I t h i n k
the lawyers involved in the case,... probab ly though t that the value of the case—
again, t r a d i n g d o l l a r s for human mi s e ry—was about JIOO.OOO, maybe $125,000 in
th i s j u r i s d i c t i o n , in th i s urban area. And, of course, the other six p e o p l e who had
heard exac t ly what the f i r s t s ix p e o p l e had heard, came in with a plainti f f ' s verdicto f S I . 3 m i l l i o n a n d p u n i t i v e damages.Id. at 17-18.

no See generally In re J o i n t E. & S. Dists. Asbes to s L i t i g . ( F i n d l e y v. Blinken), 129 B.R.710, 737-39 (E. & S . D . N . Y . 1991).
1 7 1 I have been i n f o r m e d by J u d g e W e i n s t e i n tha t me so the l ioma percentages for the current

M a n v i l l e Personal I n j u r y T r u s t C l a i m s are higher, closer to e igh t percent. T h a t i s l i k e l y ac-
counted for by unique circumstances rather than d i f f e r e n t disease characteri s t ic s . Because the
New York s t a t u t e of l i m i t a t i o n s ran f rom the d a t e of exposure, not discovery, the c l a ims of
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vere asbestosi s , f i v e to s ix perc ent; l u n g cancer, f i v e to s ix percent;
other cancers, two to three percent; and moderate asbes to s i s , ten to
twelve percent. The l i t i g a t i o n crisis i s l a r g e l y accounted for by other
c l a i m s — t h o s e o f the unimpaired and s l i g h t l y i m p a i r e d . 1 7 2 In t h i s cat-
egory, mild asbes tos i s c la ims , which are u s u a l l y s t r o n g l y conte s t ed by
d e f e n d a n t s on the issue of the medical d i a g n o s i s , 1 7 3 account for ap-
p r o x i m a t e l y f i f t e e n to t w e n t y - f i v e percent of the to ta l number of
claims. Pleura l p laque and other unimpaired pleural claims account
for f o r t y - f i v e to s i x t y percent of o u t s t a n d i n g claims. Thes e c laims, in
which the vic t im can show no impairment, represent a p p r o x i m a t e l y
s i x t y to seventy percent of new claims which are being f i l e d at the rate
of 1,000-2,000 per month. 1 7 4 A n o t h e r two to f o u r percent of c laims
are accounted for by other disease categories and are o f t e n d i s p u t e d .
most Brooklyn N a v a l Yard workers were barred. In 1986, New Y o r k amended i t s s t a t u t e o f
l i m i t a t i o n s to a l l o w these p r e v i o u s l y barred actions. N.Y. Civ. PRAC. L. & R. 214 ( M c K i n n e y
1990). The r e s u l t i n g large i n f l u x of asbestos cases were more mature f r o m point of view of
m a n i f e s t a t i o n of latent di sease s—hence, the larger percentage of mesothe l ioma claims in the
cohort group.1 7 2 S e e T H O M A S E . W I L L C I N G , T R E N D S I N A S B E S T O S L I T I G A T I O N 5 1 - 5 2 ( 1 9 8 7 ) , e s t i m a t i n g
25-75% of asbestos c l a i m a n t s arc unimpaired. In a c o m p u t a t i o n prepared for the M a n v i l l e
Trust reorganization, p e n d i n g pleural p laque s c la ims were estimated at 54.4%. Findley, 129
B.R. at 946.173 See supra t e x t ac companying notes 112-23.174 See supra text accompanying note 48. R e l i a b l e da ta on the incidence of unimpaired
claims in asbestos l i t i g a t i o n may not be available. The prob l em is exacerbated by disagree-
ment over the meaning of impairment. See supra note 30. S o m e s t u d i e s i n d i c a t e t h a t 25-75%
of al l c l a i m a n t s are un impa ir ed . See WILLGING, supra note 172, at 51-52 ( 1 9 8 7 ) . When the
Cook County, Illinois p l e u r a l regis try was e s tab l i sh ed , 462 of the 1,000 p e n d i n g c l a ims were
placed on the d e f e r r a l r eg i s t ry i n d i c a t i n g at least 46% of the claims involved unimpaired p l eu-
ra] plaques. In re Asbestos Cases ( M u l l i g a n v. Keene Corp.), No. 1-91-1305, s l i p op, at 5-6 n.3
(111 . App. Ct . Dec. 27 , 1 9 9 1 ) (citing d e f e n d a n t appe l l e e ' s b r i e f ) . W h i l e t h e M a n v i l l e T r u s t
F u n d maintains the most extensive data on the disease mix of asbestos c l a i m a n t s — w h i c h wh i l e
not coextensive wi th impairment data, is a close s u b s t i t u t e — i t s f i g u r e s lack r e l i a b i l i t y since so
many of its disposed claims were set t led with l i t t l e or no c o n f i r m a t i o n of disease claims. Find-
ley, 129 B.R. at 755-57. Most of the major asbestos d e f e n d a n t s maintain records that i n c l u d e
disease mix data. However, much of t h i s d a t a i s s i m p l y extracted from plaint i f f s ' p e t i t i o n s .
Accord ing to several d e f e n d a n t s , the disease claims set f o r t h in p e t i t i o n s are o f t e n inaccurate.
Moreover, many p e t i t i o n s s ta te tha t the claim is for "pleural disease" which could be asbesto-
sis, p l eura l t h i c k e n i n g , pleura! p l a q u e or none of these. Other p e t i t i o n s s i m p l y s ta t e "injury"
and make no ca t egor izat ion whatsoever. T y p i c a l l y , d e f e n d a n t s ' c o m p i l a t i o n s a d j u s t the raw
numbers to r e f l e c t and categorize imprecise disease d e s i g n a t i o n s in p e t i t i o n s and actual experi-
ence in m e d i c a l l y reviewing disease c laims in both l i t i g a t e d and s e t t l e d cases. T h u s , some
d e f e n d a n t s have ref ined the da ta extracted from p e t i t i o n s by t ran s f o rming "pleural disease"
and other n o n s p e c i f i c ind i ca t i on s into s p e c i f i c data on the basis of disease mix da ta extracted
from those p e t i t i o n s that have s p e c i f i c a l l y characterized the claim. Other d e f e n d a n t s have
f u r t h e r r e f i n e d the disease mix da ta extracted f rom p e t i t i o n s by p a s s i n g the da ta t h r o u g h a
matrix constructed on the basis of prior experience with p e t i t i on data. Thus , on the basis of
prior experience, 20% of asbestosis claims, for e xampl e , might be l i s t e d as p l eura l p l a q u e
c la ims , or 25% of p l e u r a l p l a q u e claims may be l i s t e d as unexposed to asbestos (because on the
basis of medical review, the x-ray data does not i n d i c a t e any p l a q u e s ) . The d a t a I have set
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E. Punitive Damages

The increasing p r o p e n s i t y of jurie s to award, and courts to al low
puni t iv e damages is another f a c t o r in the perverse incentive structurewhich s i g n i f i c a n t l y contributes to the asbestos l i t i g a t i o n crisis.175 Pu-
nitive damages in asbestos l i t i g a t i o n serve m u l t i p l e purpose s . 1 7 6 H i s -

•--. —,„.„] asbestos d e f e n d a n t s of i n f t
nitive damages m aauv.,^,,, ..._„
f o r t h in the t ex t is based upon c o m p i l a t i o n s by several asbestos d e f e n d a n t s of i n f o r m a t i o n in
pet i t ions f i l e d on behalf of p l a i n t i f f s .Accord ing to calculations by R A N D staff, which are based upon p r e l i m i n a r y tabu la t i on s
by M a n v i l l e Trus t F u n d personnel f rom proo f o f claim forms prov id ed by p la int i f f ' s counsel,
the disease mix for the Manvi l l e claimants for the period 1988 through A u g u s t , 1991 is as
f o l l ow s : • ' - • > — "unknown" claims o n t h e

3
51

51
18
22

3.86.4
1.3

65.4
23.8

Mesothel ioma
Lung Cancer
Other Cancer
Asbestosis
Pleural PlaquesN o n e or Unknown 22

See Deborah R. Hensler , Fashioning a National Resolution of Asbestos Personal Injury Litiga-
tion: A Reply to Professor Brickman, 13 CARDOZO L. REV. 1967, 1982, tbl. 1 (1992). Compare
thi s data with an analysis of the 136,250 claims p e n d i n g against the M a n v i l l e T r u s t as of mid-
A p r i l , 1991. T h i s analysis ad ju s t ed the diseases claimed by claimants on the basis of theTrust's experience with disease claims versus actual proof by previous c laimants of diseases.
Also presented below, for purposes of comparison, is the disease mix data presented in the text .

A d j u s t e d M a n v i l l e Data in T e x t
Mesothe l ima 4.2% 3-4%Lung Cancer 8.0% 5-6%
Other Cancer 2.6% 2-3%Asbestosis 30.7% 30-43%

T Severe Asbestosis 5-6% "1I Moderate Asbestosi s 10-12% 1
\. Mild Asbestosis 15-25% J

Pleural Plaque 54.4% 45-60%

See Findley, 129 B.R. at 934.175 See Statement of J u d g e Thomas M. Reavley before the Subcommittee on Inte l l e c tua l
Property and J u d i c i a l A d m i n i s t r a t i o n 4 (Oct. 24, 1991) ("There are many places to put theblame for thi s d i s turb ing s i tuation, but the court system must assume its part of the responsi-bi l i ty. . . . We have allowed assessment of excessive verdict s and m u l t i p l e puni t iv e damage
awards.").1 7 6 In asbestos l i t i g a t i o n , punitive damage awards f unc t i on as a docket control device.
N i n e t y - n i n e percent of asbestos claims are s e t t l e d , see supra note 8. I n d e e d , acceptable casedisposi t ion rates from the point of view of trial j u d g e s are dependent upon very high settlementrates. F r o m the point of view of plaintiffs' lawyers, a high s e t t l ement rate is necessary to
maintain a s u f f i c i e n t cash f l o w so that the costs of tr ia l s can be underwritten ent ire ly by theproceeds of earlier s e t t l ement s with other d e f e n d a n t s in that same l i t i g a t i o n . The coincidence
of interests of trial j udge s and plaintiffs' attorneys in this regard and its e f f e c t on punitive
damage awards is another s igni f i cant element in the perverse incentive s tructure that perme-
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1.1 See infra



1864 CARDOZO LAW REVIEW [ V o l . 13:1819 1992] LITIGATION CRISIS 1865

is an e s s ent ial element. Take away deterrence and p u n i t i v e damages
become n o t h i n g bu t a w i n d f a l l f or th e p l a i n t i f f . 1 8 2 T h e r e f o r e , absent
deterrence as a goal , puni t ive damages lose their cons t i tu t ional
moorings. 1 8 3

But p u n i t i v e damages awarded in asbestos cases do not and real-
i s t i c a l l y cannot serve as a deterrent. F i r s t , current d e f e n d a n t s in as-
bestos cases have not manufac tured asbestos for the past f i f t e e n to
twenty years, hence, there is no longer any s p e c i f i c conduct to deter.
S e c o n d , for there to be any general deterrence of egregious conduct , a
manufac turer must be able to ca l cu la t e the ( a v o i d a b l e ) consequences
of its conduct in order to conclude that the cost of the conduct would
g r e a t l y exceed the return for engaging in the conduct. Consider, how-
ever, that in the asbestos contex t , th i s is not a p a r t i c u l a r l y m e a n i n g f u l
c a l c u l a t i o n because it seeks to deter a s p e c i f i c course of conduct bydecree ing that a manu fa c tur er a lr eady condemned to "death" via
bankruptcy for engaging in a course of conduct re sul t ing in enormous
compensatory l i a b i l i t y , would again be condemned to ex t inc t ion if the
act were p a r t i c u l a r l y heinous.1 8 4 "Dying" a second time is certainly
inconvenient and whi l e the pro spe c t may accelerate the rate of the
"first" death, that hardly const i tute s deterrence.

The point was best made by Chie f J u d g e Clark who held in Jack-
son v. Johns-Manville Sales Corp.,185 that under M i s s i s s i p p i law, puni-
tive damages were i n a p p r o p r i a t e in asbestos l i t i g a t i o n . In the course
of his opinion, J u d g e Clark made one of the most cogent arguments in
the legal l i t erature that the f u n d a m e n t a l underpinning of puni t ived a m a g e s — i t s deterrence a s p e c t — w a s t o t a l l y la ck ing in asbestosl i t i g a t i o n .

No manufac turer could engage consciously in wrongdo ing that
would expose it to such overwhelming strict l i a b i l i t y with any rea-
sonable expectat ion of do ing so p r o f i t a b l y . On the contrary, the
prospec t of exposure to massive l i t i g a t i o n in strict l i a b i l i t y prov ide s
the impetus for manufac turer s to take a f f i r m a t i v e s t e p s to ensure
the s a f e t y of their produc t s , since mere non-negligent behavior is
no guarantee against strict l i a b i l i t y .

The s igni f i cance of puni t ive damages as a deterrent depends
upon the size of the p e n a l t y increase re lat ive to the "base penalty"

182 See Lenard v. Argento , 699 F.2d 874, 890 (7 th Cir.) ( " [ p u n i t i v e ] [ d ] a m a g e [ s ] should not
go beyond deterrence and become a w i n d f a l l " ) , cert, denied, 464 U . S . 815 (1983).183 To be considered c o n s t i t u t i o n a l l y permi s s i b l e , p u n i t i v e damages may not be "greater
than reasonably necessary to p u n i s h and deter." P a c i f i c Mutual Ins . Co. v. H a s l i p , 111 S. Ct.
1032, 1046 ( 1 9 9 1 ) .18* See infra note 186.

185 727 F . 2 d 506 ( 5 t h Cir. 1984), reh'g, 750 F.2d 1314 ( 5 t h Cir. 1 9 8 5 ) (en bane), certifying
questions to Miss. Sup. Ct, 781 F.2d 394 ( 5 t h Cir.), cert, denied, 478 U . S . 1022 (1986).

-j
exacted by strict l i a b i l i t y compensatory awards. Because of the
d i m e n s i o n l e s s character of the prospect s for f u t u r e l i t i g a t i o n in th i s
instance, the "base p ena l ty , " for all pract ical purpo s e s , i s i l l i m i t -
able. C o r r e s p o n d i n g l y , the s i g n i f i c a n c e of puni t ive damages as a
deterrent d imini she s to the vani sh ing po in t . 1 8 6

Puni t iv e damages also do not serve a de t errent f u n c t i o n because
the current owners of the d e f e n d a n t corporations are o f t e n successor
corporations of the original producer s of asbestos. At the time they
purchased the companies, they were unaware and could not have been
aware of the l i a b i l i t i e s involved. 1 8 7 One can only be de t erred f r o m
doing a proh ib i t ed act if one knows or reasonably can know that bydoing the act, certain negat ive consequences wi l l ensue. A d d i t i o n a l l y ,
p u n i t i v e damages are t r a d i t i o n a l l y perceived as an exemplary remedy
imposed for w i l l f u l and wanton c o n d u c t — n o t mere negl igence . 1 8 8 A

186 Jackson, 717 F.2d at 527. ( c i t a t i o n s o m i t t e d ) . The Fifth Circui t en bane vacated the
lower court's ruling and c e r t i f i e d the issue of p u n i t i v e damages under Mis s i s s i pp i law to theM i s s i s s i p p i Supreme Court , which then dec l ined c e r t i f i c a t i o n , Jack son v. J o h n s - M a n v i l l e S a l e s
Corp., 469 So. 2d 99 ( M i s s . 1985). The Fifth C i r c u i t , by a nine to f i v e vote, then held t h a t
puni t ive damages were a p p r o p r i a t e in M i s s i s s i p p i asbestos cases. Jackson, 781 F . 2 d at 407.
Despi t e its o s t en s i b l e reliance on s ta te law, it was apparent that the court had wide l a t i t u d e to
rule e i ther way. The court's ru l ing in favor of p u n i t i v e damages may be f a i r l y characterized as
a n expre s s ion o f t h e m a j o r i t y ' s personal proclivities . Consider C h i e f J u d g e C l a r k ' s d i s s ent
d e a l i n g with the p o l i c y i m p l i c a t i o n s o f impos ing puni t iv e damages:[T]he court f a i l s to take into account that what we say here creates new precedent .

We are not pa s s ing a m i l e p o s t along a known path l e a d i n g to a chosen goal . In-
s t ead , the court, wi thout a goal , chooses a new p a t h which wi l l compel the way ofall l i t i g a n t s who come later. Given thi s s i t ua t i on , the p r o p e r j u d i c i a l response
should be one based on a broad view of the whole question.

Id. at 416 ( C l a r k , 3., di s senting).187 J u d g e Bazelon expre s s ly so determined in Keene Corp. v. Ins. Co. of N. Am., 667 F . 2 d
1034 (D.C. Cir. 1981), cert, denied, 456 U . S . 951 (1982). See supra note 51 for a discussion of
Keene; see also supra text a c companying notes 81-85 and infra t ex t accompanying notes 270-
72. i188 S e e C H A R L E S T. M c C O R M I C K , H A N D B O O K ON THE LAW OF D A M A G E S § 79, a t 280
( 1 9 3 5 ) ; see also Acosta v, H o n d a Motor Co., 717 F.2d 828, 834 n.7 (3d Cir. 1 9 8 3 ) ( " [ p ] u n i t i v e
damages are not awarded for mere inadvertence, mistake, errors of j u d g m e n t and the l i k e
which const i tute ordinary negl igence .").In J o h n s o n v. C e l o t e x Corp., 899 F.2d 1281 (2d Cir.), cert, denied. 111 S. Ct. 297 ( 1 9 9 0 )
the court sustained verdic t s for two p l a i n t i f f s t o t a l l i n g $1,350,000 in compensatory damages
and $5,800,000 in puni t iv e damages. The major i ty issued an op inion in which it sa id, " [ t ] h e
j u r y was free to conclude f r o m this and other evidence presented that a p p e l l a n t s knew [or
should have known] of the dangers of asbestos and did not a d e q u a t e l y protec t or warn users of
asbestos, thereby act ing in a wanton or reckless manner." Id. at 1288. W h e n the a p p e l l a n t s
f i l e d a P e t i t i o n for Rehearing, no t ing that the court erred in a p p l y i n g a neg l ig enc e rather than
a recklessness s t a n d a r d , the court issued a revised o p i n i o n , word-for-word i d e n t i c a l , excep t
d e l e t i n g the bracketed words "or should have known." Compare id. wi th the o r i g i n a l l y issued
s l i p o p i n i o n , J o h n s o n v. C e l o t e x Corp., No. 89-7484, s l i p op. at 18 (2d Cir. Mar. 20, 1990) (on
fi le wi th author). J u d g e Maloney concurred in s u s t a i n i n g the compensatory award but dis-
sented as to the puni t iv ea , f o c u s i n g on the f a c t that w h i l e there was evidence that the d e f e n d a n t
knew of the dangers of asbestos to workers in its m a n u f a c t u r i n g p l a n t s , there was no evidence
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s u c c e s s o r ' s purchase of a former asbestos producer may not c on s t i tu t es u f f i c i e n t l y wanton conduct to impose p u n i t i v e damages on the suc-cessor for the actions of i t s predecessor. 1 8 9

W h i l e the use of pun i t i v e damage awards to puni sh civil d e f e n d -
ants for past actions has wi th s tood c o n s t i t u t i o n a l c h a l l e n g e , 1 9 0 its con-s t i t u t i o n a l i t y may be undermined by the prevalence of its use in
asbestos cases.191 In the a s b e s t o s - l i t i g a t i o n s e t t i n g , the same d e f e n d -
that O w e n s - I l l i n o i s or anyone else knew of the dangers to workers not in asbestos manufac tur-
ing p l a n t s who worked a l o n g s i d e workers who were i n s t a l l i n g the manufac tured m a t e r i a l s .J u d g e M a l o n e y s ta t ed:

P u n i t i v e damages, however, are not p r o p e r l y chargeable against a d e f e n d a n t who
merely "should have known" of the risk in question. It must be shown that the
d e f e n d a n t was aware of the risk, and that he consciously d i s r egarded it. ... T h i s
record contains no evidence tha t either medical researchers or asbestos manufac-
turers possessed, in the mid 1940s, i n f o r m a t i o n e s t a b l i s h i n g , or even p r e d i c t i n g ,
that "bystanders" might experience unsafe l eve l s of exposure in s h i p y a r d s where
f i n i s h e d hardbound in su la t i on produc t s containing asbestos were in use. . . . The
m a j o r i t y paints with much too broad a brush, as I see it, in its reference to "thedangers of asbestos."

T h i s is hard ly the "recklessness . . . close to cr iminal i ty" which we [ h a v e ]
described ... as the standard for awarding p u n i t i v e damages under New York law.
As J u d g e F r i e n d l y there said, "error in f a i l i n g to make what h i n d s i g h t demon-
s trates to have been the proper response—even 'gross' e r r o r — i s not enough towarrant submission of p u n i t i v e damages to the jury."

Id. at 1291-92 ( c i t a t i o n s o m i t t e d ) (di s cu s s ing Roginsky v. Richardson-Merre l l , 378 F.2d 832(2d. Cir. 1967) as the standard for p u n i t i v e damages).
IBS See Myers v. Keene Corp., No. 82-3922 (E.D. Pa. Aug. 21, 1985), wherein the court

reasoned that a successor may only be l i a b l e for p u n i t i v e damages if the successor has a s u f f i -
cient degree of i d e n t i t y or c o n t i n u i t y with its predecessors' o f f i c e r s , d ir e c tor s , and personnel.
In Myers, the court did not require the successor to pay p u n i t i v e damages based on its prede-
c e s s o r ' s recklessness. See also Brother ton v. Ce lo t e x Corp., 493 A.2d 1337, 1340-43 (N.J.
S u p e r . Ct. Law Div. 1985) ( a p p l y i n g the "continuation theory" to impose p u n i t i v e damages on
a successor corporation); but cf. Duca v. Raymark I n d u s . , No. 84-0587 (E.D. Pa. Nov. 6,
1986) ( h o l d i n g the mere acquisition of a company was enough to t r a n s f e r l i a b i l i t y for p u n i t i v edamages even absent c on t inu i ty of ownership or management).190 In Browning-Ferns Indus, of Vermont Inc. v. Kelco Disposal Inc., 492 U.S. 257 ( 1 9 8 9 ) ,
the S u p r e m e Court held that p u n i t i v e damage awards in civil cases did not i m p l i c a t e the Ex-
cessive F i n e s Clause o f t h e E i g h t h Amendment . U . S . C O N S T . , amend. V I I I . Most recent ly,
the Court held in P a c i f i c Mut. L i f e Ins. Co. v. H a s l i p , 111 S. Ct. 1032 ( 1 9 9 1 ) , that the assess-
ment of p u n i t i v e damages is not so f u n d a m e n t a l l y unfair as to c o n s t i t u t e a per se v i o l a t i o n of
the Due Process Clause of the F o u r t e e n t h A m e n d m e n t . Id. at 1041. However , the Court
e f f e c t i v e l y held that the Due Process Clau s e places l i m i t s on p u n i t i v e damage awards by n o t i n g
i t s concern r e g a r d i n g t h e po t en t ia l f o r "extreme result s that j a r o n e ' s c o n s t i t u t i o n a l s e n s i b i l i -ties" in the f i x i n g of p u n i t i v e damage awards. Id, at 1043.

19" See In re Federal Skywalk Cases, 680 F.2d 1175, 1188 (8th Cir. 1982) ( H e a n e y , J.,
d i s s e n t i n g ) ( " U n l i m i t e d m u l t i p l e puni shment for the same act d e t e r m i n e d in a succession of
i n d i v i d u a l lawsu i t s and bearing no r e la t i on to the d e f e n d a n t s ' c u l p a b i l i t y or the actual i n j u r i e s
s u f f e r e d by v i c t ims , would v io la t e the sense of ' f u n d a m e n t a l f a i r n e s s ' tha t i s e s s ent ia l to consti-
t u t i o n a l due process."); In re N o r t h e r n Dist. Cal. "Dalkon S h i e l d " IUD Prods. Liab. L i t i g . ,
526 F. S u p p . 887, 900 (N.D. Cal. 1981) ("Common sense d i c t a t e s t h a t a d e f e n d a n t s h o u l d not
be s ub j e c t ed to m u l t i p l e civil pun i shmen t for a s i n g l e act or u n i f i e d course of conduct which
causes i n j u r y to m u l t i p l e p l a i n t i f f s . " ) , vacated, 693 F.2d 847 (9th Cir. 1982), cert, denied, 459
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ants are being r e d u n d a n t l y "punished" with p u n i t i v e damages f rom
j u r i s d i c t i o n to j u r i s d i c t i o n . 1 9 2 The result o f these m u l t i p l e puni sh-
ments is to d e p l e t e the f u n d s avai lab l e f r o m which to compensate
other p l a i n t i f f s f o r their injurie s . 1 9 3

Rulings a l l o w i n g p u n i t i v e damages are o f t e n accompanied by as-
sertions that puni t ive damages are h i g h l y i n a p p r o p r i a t e and con f e s -
sions of the courts' impotence to slow the runaway puni t ive damage
train.1 9 4 The t imidnes s of courts' rulings on p u n i t i v e damages mark-
e d l y contrasts with such actions as using sampl ing techniques as a
sub s t i tu t e for j u r y verd i c t s , 1 9 3 mass c o n s o l i d a t i o n s , 1 9 6 and class ac-
tions.1 9 7 The total of p u n i t i v e damage verdic t s in asbestos cases to
U.S. 1171 ( 1 9 8 3 ) . See also Dennis Jone s et al., Multiple Punitive Damage Awards For a Single
Course of Wrongful Conduct: The Need for a National Policy to Protect Due Process, 43 ALA.
L. REV. 1 ( 1 9 9 1 ) .192 J u d g e s have expressed concern over r ep e t i t i v e p u n i t i v e damages in the mass tort context
for some time: "We have the gravest d i f f i c u l t y in perce iving how claims for p u n i t i v e damages
in such a m u l t i p l i c i t y of actions throughout the nation can be so adminis tered as to avoid
overkill." Roginsky v. Richard son-Merre l l , Inc., 378 F.2d 832, 839 (2d Cir. 1967); see also
Racich v. C e l o t e x Corp., 887 F.2d 393, 398 (2d Cir. 1989) ("We agree that the m u l t i p l e impo-
s i t i on of pun i t iv e damages for the same course of conduct may raise serious cons t i tu t i onal
concerns . . . ."); In re "Agent Orange" Prod. Liab. L i t i g . , 100 F.R.D. 718, 728 ( E . D . N . Y .
1983) ( W e i n s t e i n , J.) ( " [ W ] h e n a p l a i n t i f f recovers p u n i t i v e damages agains t a d e f e n d a n t , that
represents a f i n d i n g by the j u r y that the d e f e n d a n t was s u f f i c i e n t l y punished for the w r o n g f u l
conduct. There must, th er e f or e , be some l i m i t , e i th er as a mat t er of p o l i c y or as a matter of
due process, to the amount of times d e f e n d a n t s may be p u n i s h e d for a s i n g l e transaction.").
But cf. McBride v. General Motors Corp., 737 F. S u p p . 1563 (M.D. Ga. 1990); Leonen v.
J o h n s - M a n v i l l e Corp., 717 F. S u p p . 272 ( D . N . J . 1989).

D e s p i t e concerns over m u l t i p l e puni t ive damage awards, the courts have been reluctant to
remedy the d e f i c i e n c i e s under the current scheme. In Juzwin v. Amtorg Trading Corp., 705 F.
S u p p . 1053, vacated, 718 F. S u p p . 1233 (D.N.J. 1989), J u d g e Sarokin c onv inc ing ly made the
case that puni t ive damages in asbestos cases were i n a p p r o p r i a t e , basing the conclusion inter
alia on the view that m u l t i p l e awards of puni t iv e damages for a s i n g l e course of wrong fu l
conduct v io la t e s the d e f e n d a n t s ' r ight s under the Due Process Clause of the F o u r t e e n t h
Amendment. Juzwin, 705 F. S u p p . at 1060-64. However, J u d g e Sarokin then reconsidered his
order in the case s t r ik ing puni t iv e damages against any d e f e n d a n t who presented competent
proof that it had a l r eady paid p u n i t i v e damages for the same course of conduct c u r r e n t l y
alleged by p l a i n t i f f s . Juzwin, 718 F. S u p p . at 1236. The court then al lowed p u n i t i v e damage
claims to proceed even though "there has been or may be a v io la t ion of d e f e n d a n t s ' due pro-
cess rights t hrough r e p e t i t i v e awards of p u n i t i v e damages. . . ." Id.193 Schwarzer, supra note 44, at 116 ("In mass tort cases such as those i n v o l v i n g asbestos,
the a v a i l a b l e assets of the d e f e n d a n t s may be d e p l e t e d l ong before all plaintiffs are compen-
sated. To permit the f i r s t p l a i n t i f f s to receive p u n i t i v e damages when l a t e r plainti f f s have yet to
come to trial seems f o o l i s h and unfair."). See also Jack son v. J o h n s - M a n v i l l e Sale s Corp., 750
F.2d 1314 , 1330 (5 th Cir . 1985) ( C l a r k , C.J. , j o ined by Garza, J. , Gee , J. , P o l i t z , J. and Jol ly ,
J.J., d i s s e n t i n g ) , aff'd on reh'g, 781 F.2d 394 (5th Cir.) (en bane), cert, denied, 478 U.S. 1022
( 1 9 8 6 ) ; F i s c h e r v. J o h n s - M a n v i l l e Corp., 512 A.2d 466, 478 (N.J. 1986).194 See supra notes 175, 191-92.

I" Cimino v. Raymark I n d u s . , 751 F. S u p p . 649 (E.D. Tex. 1990).196 See infra notes 230-65 and accompanying t e x t .
" 9 7 Eagle-Picher I n d u s , v. Cox, 481 So. 2d 517, 521 (Fla. Dis t . Ct. App. 1985).
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date is in the hundreds of millions of d o l l a r s 1 9 8 d e s p i t e the fac t thatp u n i t i v e damages serve no valid deterrence p u r p o s e , 1 9 9 and that mul-t i p l e and i l l i m i t a b l e awards of puni t ive damages for the same wrong-
ful a c t s — s e l l i n g asbestos containing materials without adequatew a r n i n g s — s h o u l d be held to v io la t e c on s t i t u t i ona l standards. 2 0 0 In
f a c t , the a v a i l a b i l i t y of puni t iv e damages may well have driven up
d e f e n s e costs by m i l l i o n s of do l lar s . 2 0 1 W h i l e , absent puni t iv e dam-
ages, plaintiffs' attorneys would l ike ly s e t t l e certain cases, they are far
more l ik e ly to l i t i g a t e these cases when the p o t e n t i a l for puni t ive dam-ages exists.2 0 2

F. Alternatives to an Administrative Alternative: Judicial
Innovations

In reaction to Congressional inaction in th i s area, some j u d g e shave sought to impl ement a l t ernat ive s to i n d i v i d u a l a d j u d i c a t i o n to
al l ev iate their tremendous caseloads.203 A common feature of these

198 No re l iab le e s t imate exists of the amount of puni t iv e damages awarded in asbestos cases.
Many of the awards are in unreported cases. A survey of p u n i t i v e damage verdic t s in the years
1987-1990 y i e l d s the f o l l o w i n g f igures:

1987
1988
1989
1990

$ 75,000,000
$ 10,134,000
$178,130,266
$ 52,503,000 (part ia l f i g u r e )

T h i s data was cumulated by a d d i n g the value of all puni t ive damage awards made to claimants
which were reported in Asbestos, MEALEY'S LITIC. REP., 1987-90. W h i l e this four-year com-
p i l a t i o n to ta l s more than $315 mi l l i on , many punitive damages verdicts are remitted to j u d g -
ment. Probab ly somewhere in the range of $100-150 m i l l i o n in j u d g m e n t s have been levied
agains t d e f e n d a n t s — t h o u g h t h i s does not mean that this amount has a c t u a l l y been paid out.
Several large p u n i t i v e awards have resulted in bankruptcie s; many other puni t ive damage
awards are current ly on appeal . F i n a l l y , large compensatory and p u n i t i v e damage awards are
used as a basis for s e t t l i n g other cases at or near the top of the trial docket.199 See supra text accompanying notes 177-88.200 See supra text accompanying notes 191-93.

201 D e f e n d a n t s do not concede that p u n i t i v e damages augment s e t t l e m e n t costs. In part,
this r e f l e c t s issues of insurance coverage—most policies do not cover punitive damages—and
in part , an unwi l l ingne s s as a matter of s e t t l ement s t r a t e g y to ascribe any value to the availabil-
i ty o f p u n i t i v e damages. Desp i t e d e f e n d a n t s ' denia l s , the a v a i l a b i l i t y of p u n i t i v e damages doesadd both to transaction costs and s e t t l ement values.2 0 2 In r e j e c t i n g s e t t l e m e n t o f f e r s , p laint i f f s ' lawyers sometimes s tate that because of the pos-
s i b i l i t y of p u n i t i v e damages , they would p r e f e r to "roll the dice." See S i m p s o n v. P i t t s b u r g h
Corning Corp., 901 F.2d 277, 282 (2d Cir. 1990) ("Perhaps some portion of the sums paid in
s e t t l e m e n t s r e f l e c t an a n t i c i p a t i o n of the l ike l ihood and extent of p u n i t i v e damages that might
have been awarded . . . .").2 0 3 Consider the f o l l o w i n g passage excerpted from a l e t t er by U n i t e d S t a t e s District Court
J u d g e Robert M. Parker in d i s cu s s ing how to bet ter admini s t e r asbestos l i t i g a t i o n :

We now have an o p p o r t u n i t y to prove that the f e d e r a l courts are not impo-
tent . It is incumbent upon us to e s tab l i sh that we are viable as an i n s t i t u t i o n and
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e f f o r t s is the c o n s o l i d a t i o n of a large number of claims ( h u n d r e d s andeven thou sand s) into a s ing l e proc e ed ing and the conversion of part of
the proceeding into an e s s e n t i a l l y admini s trat ive format . From a p o l -icy p er sp e c t i v e , the use of what is e s s en t i a l ly an adminis trat ive rem-edy being e f f e c t u a t e d by a f ed era l j u d g e raises s i g n i f i c a n t questions.2 0 4

The creation of a national heal th insurance program for workers oc-
c u p a t i o n a l l y exposed to asbestos-containing materials is within thepurview of the l e g i s l a t i v e branch of government; none the l e s s , a func-
t i o n a l l y equivalent national p o l i c y is e f f e c t i v e l y being created and ad-ministered by the jud i c iary with regard to compensation for toxictorts.2 0 5 The method of re solut ion is e s s en t ia l ly an admini s tra t ive
proceeding pre s ided over by a j u d g e who is creating and implement-ing those policie s . 2 0 6 The s e e s s en t ia l ly l e g i s l a t i v e enactments bycourts are being driven, according to the courts, by l e g i s l a t i v e
inaction.207

Two of the most important j u d i c i a l innovations in asbestos l i t iga-
tion to date are the Rule 23(b)(l)(B) 2 0 8 class action and the mass

that we can prov ide modern so lut ions for modem problems. If we fai l to rise to
the task, I fear far reaching consequences.I d e e p l y believe we are not i r r e l e v a n t — t h a t we do have a role in our society
that is greater than r e f e r e e i n g one-on-one l i t i g a t i o n in an expens ive and cumber-
some manner, or p r e s i d i n g over drug cases, Social Securi ty a p p e a l s , and prisoner
pe t i t i on s .L e t t e r f rom J u d g e Robert M. Parker, Eastern District of T e x a s , to J u d g e Char l e s R. W e i n e r ,

Eastern District of Pennsylvania (A.ug. 1, 1 9 9 1 ) (on f i l e wi th the author).zo* Prominent members of the bench, bar, legal academy, and business community,
a l ong with some high p r o f i l e government commissions, have charged that in-
creased access to the courts and p r o - p l a i n t i f f tort doctrines have f a i l e d to solve the
prob l ems they were designed to address and have instead resulted in a civil j u s t i c e
system that is s inking under the weight of mass toxic tort and other product l i a b i l -
ity cases.W e i n s t e i n & Hershenov, supra note 5, at 275.

203 See supra notes 50, 201.206 See Remarks of Andrew Berry, in Administrative Alternative, supra note 3:[H]ow [was] the re-restructured M a n v i l l e or the aborted Eagle-Picher class action
restructuring going to be any d i f f e r e n t f rom an a d m i n i s t r a t i v e system except that
the board of directors was p r o b a b l y going to have my col league, Mr. M o t l e y , and
some others, and maybe somebody like me, as well as j u d g e s and business p e o p l e
on it, as opposed to a board which would be set up in one of the F e d e r a l adminis-
trat ive agencies. If you ac tua l ly look at the elements of [an] admini s t ra t ive sy s t em,
the aggrega t iv e treatment that the tort system now imposes in some areas looks
very, very much l ike an administrative s y s t e m — y o u get a big bunch of money
toge ther, you set up a schedule of b e n e f i t s , you f i g u r e out how you are going to pay
them out, and you do it, except you j u s t do it in Brooklyn or maybe you j u s t do it
in Beaumont, T e x a s . T h a t is not a good way to run a railroad if you have a na-
tional problem.

Id. at 60.207 See supra text a c companying notes 37-46.208 FED. R. Civ. P. 2 3 ( b ) ( l ) ( B ) class actions art particularly a p p r o p r i a t e in these cases as
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c o n s o l i d a t i o n .

1. Rule 23(b)(l)(B) Class Actions
Rule 23(b)(l)(B) class actions are used when plainti f f s ' c la ims

threaten to exceed d e f e n d a n t s assets, thereby creating the l i k e l i h o o d
that la t er c laimants wil l be unable to receive compensa t i on for theirinjuries. 2 0 9 T h e y have the added u t i l i t y of being mandatory class ac-
tions that do not permit class members to opt out and bring their own
separate law suits . 2 1 0

The b e n e f i t s general ly a t t r i bu t ed to class actions as a procedural
technique to replace individual claim a d j u d i c a t i o n are:

(i) conserving j u d i c i a l resources by a l l o w i n g many claims to be
heard s imul taneou s ly , thereby reducing j u d i c i a l back-log and prevent-ing the j u d i c i a l para ly s i s that could be caused by an i n d i v i d u a l a d j u d i -
cation of thousands of repet i t ive claims;2"

(ii) p e r m i t t i n g a more exped i t i ou s compensation scheme for
many p l a i n t i f f s ; 2 1 1

(iii) d imin i sh ing transaction c o s t s — b y le s s ening to ta l court costs,d e f r a y i n g the costs of individual representation and e n j o y i n g the econ-omies of shared discovery and expert witness costs; 2 1 3

(iv) f a c i l i t a t i n g communication, management, and s e t t l ement of
claims through the consol idat ion of repre sentat ion by one or a small
group of attorneys; 2 1 4

(v) f a c i l i t a t i n g the creation of a uni f i ed substantive law for asbes-
tos l i t i g a t i o n , rather than an ad hoc body of j ur i sprudenc e , based oninconsistent jury verdicts which provide unre l iab l e s ta t ement s of the
they expre s s ly provide for such c l a s s i f i c a t i o n of numerous claims made against "a f u n d i n s u f f i -
cient to s a t i s f y all claims." Id.209 For an example of its a p p l i c a t i o n , see In re "Agent Orange" Prod. Liab. L i t i g . , 100
F.R.D. 718 (E.D.N.Y. 1983), aff'd, 818 F.2d 145 (2d Cir. 1987), cert, denied, 484 U.S. 1004
(1988).2>° See id.2 1 1 JACK H. FRIEDENTHAL ET AL., CIVIL PROCEDURE § 16.1, a t 722 (1985).2 1 1 See, e.g., In re N o r t h e r n Dist. of Cal. "Dalkon S h i e l d " IUD Prod. Liab. L i t i g . , 526 F.
S u p p . 887, 894 (N.D. Cal. 1981) (the f edera l courts have an "inherent power which is broader
and more f l e x i b l e than the authority granted in the Federal Rules [and] is derived from the
court's du ty to achieve expedit ious d i spos i t ion of cases."), vacated, 693 F.2d 847 (9th Cir.
1982), cert, denied sub nom., A.H. Robins Co. v. Abed, 459 U.S. 1171 ( 1 9 8 3 ) .213 See Roger Bernstein, Judicial Economy and Class Action, 7 J. LEGAL STUD. 349 (1978);
Franci s E. McGovern, Resolving Mature Mass Tort Litigation, 69 B.U. L. REV. 659, 671
( 1 9 8 9 ) .

zi< David Rosenberg, Of End Games and Openings in Mass Tort Cases: Lessons from a
Special Master, 69 B.U. L. REV. 695, 705 (1989).

1992] LITIGATION CRISIS 1871

law; 2 1 5

(vi) a f f o r d i n g an o p p o r t u n i t y for the common claims and de-
f en s e s of an entire class to be a d j u d i c a t e d with f i n a l i t y in one
proc e ed ing; 2 1 6

(vii) obviat ing many of the abuses inherent in m u l t i p l e p u n i t i v e
damages awards; 2 1 7 and( v i i i ) p r o v i d i n g th e j u d i c i a r y with greater oppor tun i t i e s f or super-
vision and intervention, i n c l u d i n g court control over attorney f e e s and
l i t i g a t i o n expenses, as well as j u d i c i a l a p p r o v a l of all s e t t l e m e n t s and
di smi s sa l s . 2 1 8

The most notable obstacle to the use of Rule 23(b)(l)(B) class
actions in asbestos l i t i g a t i o n is the A n t i - I n j u n c t i o n A c t 2 1 9 which pro-hibits f ed era l courts f rom s t a y i n g p e n d i n g s tate court proceedings . 2 2 0

The u t i l i t y o f a 2 3 ( b ) ( l ) ( B ) c on so l ida t i on i s undermined i f p l a i n t i f f scan s i m p l y avoid the f ed era l court and bring their actions in s tate
court. Resources e xpended on d e f e n d i n g state actions and damagesawarded in those actions would remove those f u n d s from the pool ofresources available for f e d e r a l c la imant s . A d d i t i o n a l l y , any improve-ments in e f f i c i e n c y would be compromised by concurrent s tate court
actions.A second d i f f i c u l t y with using 2 3 ( b ) ( l ) ( B ) class actions in asbes-
tos l i t i g a t i o n is the prob l em of unascertained p l a i n t i f f s . Since the
manife s ta t ion of most asbestos-related in jur i e s o f t e n takes years, notall po t ent ia l p l a i n t i f f class members will be able to come forward top a r t i c i p a t e in the l i t i g a t i o n . Once the class has c lo s ed , those who
m a n i f e s t e d in jur i e s later would be foreclosed f r o m bringing suit
against the class action d e f e n d a n t .D i f f e r e n t j u r i s t s have propo s ed varied s o lu t i on s to theseproblems. J u d g e J a c k Weinstein has addressed both of these issues
while p r e s i d i n g over the J o i n t Eastern and Southern Distric t of NewYork Asbes to s L i t i g a t i o n deal ing with asbestos d e f e n d a n t s J o h n s -

215 See G e o f f r e y H a z a r d , The Effect of the Class Action Device upon Substantive Law, 58
F.R.D. 307, 312 (1973).2>& See FRIEDENTHAL, supra note 211, § 16.8, at 756,211 Briggs L. T o b i n , Comment, The "Limited Generosity" Class Actions and a Uniform
Choice of Law Rule: An Approach to Fair and Effective Mass-Tort Punitive Damage Adjudica-
tion in the Federal Courts, 38 E M O R Y L.J. 457, 462-65, 474-79 ( 1 9 8 9 ) .218 See A r t h u r M i l l e r , Of Frankensein Monsters and Shining Knights: Myth, Reality and the
"Class Action Problem", 92 HARV. L. REV. 664, 667-68, 680-81 ( 1 9 7 9 ) (discuss ing need for
continual court i n t e r v e n t i o n in class action suits).2>9 28 U . S . C . § 2283 ( 1 9 8 8 ) .2 2 0 The A n t i - I n j u n c t i o n Act on ly p r o h i b i t s f e d e ra l courts from e n j o i n i n g p e n d i n g s ta t e pro-
c e ed ing s , not f r o m p r e v e n t i n g f u t u r e s ta te court actions. See Dombrowski v. P f i s t e r , 380 U.S.
479, 484 n.2 ( 1 9 6 5 ) .
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M a n v i l l e and Eagle-Picher . 2 2 1 Under the A n t i - I n j u n c t i o n Act , f e d e r a l
courts are p e r m i t t e d to stay s ta t e proceed ings: (1) when e x p r e s s l y au-
thorized by Congressional s ta tu t e , 2 2 2 or (2) "where necessary in aid of
[ t h e court ' s] j u r i s d i c t i o n , " 2 2 3 or (3) "to protec t or e f f e c t u a t e i t s j u d g -
ments."224 J u d g e Wein s t e in has held that the c e r t i f i c a t i o n of a na-
tional mandatory clas s fa l l s within the provi s ions o f the Ant i-
I n j u n c t i o n Act since (1) an i n j u n c t i o n of s tate pro c e ed ing s was neces-
sary to e f f e c t u a t e a s e t t l e m e n t , (2) to protec t f e d e r a l j u r i s d i c t i o n over a
p e n d i n g class action, and (3) to prevent d i s s i p a t i o n of the asbestos
m a n u f a c t u r e r ' s assets in an inequ i tab l e manner.225 In f u r t h e r suppor t
of that h o l d i n g , J u d g e W e i n s t e i n cited the All W r i t s Act 2 2 6 as an af-
f i rmat iv e grant of such power to the courts, as well as a Congression-
a l l y created exc ep t ion to the A n t i - I n j u n c t i o n Act . 2 2 7 To solve the
problem of p o t e n t i a l p l a i n t i f f s , he f ramed the class to include f u t u r e
claimants as we l l . 2 2 8 U l t i m a t e l y , however, the Rule 2 3 ( b ) ( l ) ( B ) Ea-gle-Picher proceeding did not prevail . 2 2 9

221 See In re J o i n t E. & S. Dists. Asbes to s L i t i g . ( F i n d l e y v. B l i n k e n ) 120 B.R. 648 (E. &
S . D . N . Y . 1990); In re J o i n t E. & S. Dists. Asbestos L i t i g . ( W h i t e v. Eagle-Picher I n d u s . , I n c . )134 F.R.D. 32 (E. & S . D . N . Y . 1990).222 28 U.S.C. § 2283 (1988).2" Id.22« Id.

223 Eagle-Picher, 134 F.R.D. at 37; Findley, 120 B.R. at 656. The E i g h t h Circuit in vacat-
ing a Rule 2 3 ( b X l X B ) mandatory class c e r t i f i c a t i o n award, he ld tha t th e A n t i - I n j u n c t i o n Actbarred the d i s t r i c t court f rom enjo in ing s t a t e court proceedings. In re Federa l S k y w a l k Cases,
680 F.2d 1 1 7 5 , 1182 (8th Cir.), cert, denied, 459 U . S . 988 (1982). A Rule 2 3 ( b ) ( l ) ( B ) class
c e r t i f i ca t i on was also rejec ted in In re School Asbestos Li t ig . , 789 F.2d 996, 1005-07 (3d Cir.),
cert, denied, 479 U . S . 852, and cert, denied, 479 U . S . 915 ( 1 9 8 6 ) .2 2 6 28 U . S . C . § 1 6 5 1 ( a ) ( 1 9 8 8 ) . T h i s section provide s " [ t ] h e Supreme Court and all courts
e s tabl i shed by Act of Congress may issue all writs necessary or a p p r o p r i a t e in aid of their
respective j u r i s d i c t i o n s and agreeable to the usages and p r i n c i p l e s of law." Id.227 Eagle-Picher, 134 F.R.D. at 37-38; Findley, 120 B.R. at 656.228 Eagle-Picher, 134 F.R.D. at 34. The class c er t i f i ed in the Eagle-Picher class action was
denned as cons i s t ing of "all persons who current ly, or may at any time in the f u t u r e , assert or
c la im to have asbestos-related personal i n j u r y or wrongfu l dea th c la ims against Eagle-Picher
based upon exposure to its asbestos-containing products." Id. Several c on s t i tu t i ona l concerns
are i m p l i c a t e d by the inc lu s ion of f u t u r e c la imants within the named class in asbestos l i t i g a t i o n
(and other t o x i c tort l i t i g a t i o n as w e l l ) . Since f u t u r e c l a i m a n t s ' claims have not yet ripened
and hence, f u t u r e c la imants have not received actual notice, s i g n i f i c a n t due process issues are
invo lved . A p p e l l a t e review and perhaps l e g i s l a t i o n wil l be required to solve th i s issue.2 2 9 The uncertainties inherent in the invocation of Rule 2 3 ( b ) ( l X B ) led Eagle-Picher to
d e c l i n e to p r o c e e d — f e a r i n g that whi l e expos ing its entire assets to the class c laimants, it would
s t i l l be sub j e c t to tens of t h o u s a n d s of s ta te court claims. J u d g e W e i n s t e i n then a t t e m p t e d to
f a s h i o n a s e t t l e m e n t that would e f f e c t i v e l y bypass these d i f f i c u l t i e s but hi s a t t e m p t s to convince
the l e a d i n g p la int i f f s ' lawyers t o p a r t i c i p a t e were un su c c e s s f u l . Eagle-Picher then f i l e d a C h a p -
ter 11 b a n k r u p t c y proceeding. See Dana M i l b a n k & W a d e Lambert, Eagle-Picher Seeks Shieldof Chapter 11, WALL ST. J., Jan. 8, 1991, at A3.
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A n o t h e r j u d i c i a l innovation is the mass c o n s o l i d a t i o n which is
being i n c r e a s i n g l y resorted to by trial j u d g e s to resolve the asbestos-
l i t i g a t i o n crisis.2 3 0 S o m e mass c o n s o l i d a t i o n s , however, may have
c o u n t e r p r o d u c t i v e e f f e c t s and contribute to the creation of a perverse
incentive s tructure. From the moment a court announces that it is
cons ider ing c o n s o l i d a t i n g its asbestos cases into a mass l i t i g a t i o n ,
some j u r i s d i c t i o n s have experienced a s i g n i f i c a n t increase in the rate
of new asbes tos-claims f i l i n g s . 2 3 1

2 3 0 As one j u r i s t has s t a t e d : "More j u s t i c e for more p e o p l e should be our g o a l — n o t less
j u s t i c e for ever f e w e r p e o p l e . N e v e r t h e l e s s , we cannot agree wi th those who would have the
courts a t t e m p t to treat mass tort cases on a one-by-one basis, as though they were two car
accidents." W e i n s t e i n & H e r s h e n o v , supra note 5, at 276. But cf. Remarks of Ronald M o t l e y ,
in Administrative Alternative, supra note 3, at 16: "We need a two-year c o o l i n g - o f f period. We
need some sort of cessation of the f i l i n g of motions for [mass] conso l idat ion."2 3 ' W h i l e there i s no i n d i c a t i o n that the f e d e r a l and s ta te conso l ida t ions of the Brooklyn
N a v a l Y a r d cases increased f i l i n g s , d r a m a t i c increases have been recorded in the now ongoing
Bal t imore , Maryland c o n s o l i d a t i o n of over 9,000 cases, the largest ever a t t e m p t e d in Americancivil l i t i g a t i o n . See ANDREWS ASBESTOS LITIG. REPORTER, Dec. 20, 1991, a t 24343.

Sources say that J u d g e Levin is s t i c k i n g to his p l a n to proceed with a phased trial
of the 9,000 cases on February 17, 1992. In the f i r s t phase, a j u r y wi l l addres s all
issues pre s en t ed by a smal l number of r epre s en ta t iv e cases p l u s issues common to
all 9,000 cases. A n o t h e r phase of the trial w i l l addres s the plainti f f s ' p u n i t i v e dam-
a g e c laims. I f t h e j u r y f i n d s t h e d e f e n d a n t s l i a b l e f o r p u n i t i v e damages, i t would
then proceed to consider evidence concerning the l i a b l e d e f e n d a n t s ' net worth and
to assess a p u n i t i v e damage m u l t i p l i e r for each l i a b l e d e f e n d a n t .

Id. It i s impor tant to examine the dynamic involved in the increased f i l i n g s . Some d e f e n d -
ants' lawyers are c u r r e n t l y e s t i m a t i n g that more than 85% of the 9000 p l u s cases are being
brought by unimpaired persons and that these cases account for a d i s p r o p o r t i o n a t e share of the
new f i l i n g s . My s p e c u l a t i o n — a n d i t i s o n l y s p e c u l a t i o n p e n d i n g f u r t h e r s t u d y — i s that many
p e o p l e who can c la im some occupat ional exposure to asbestos-containing p r o d u c t s but have no
impa irment and t h e r e f o r e do not f e e l it w o r t h w h i l e to f i l e a claim and wait the requisite
number of years for their case to advance to t r i a l , nonethe l e s s come forward to file c la ims when
they can gain immed ia t e inclus ion in a mass c o n s o l i d a t i o n . In such a c o n s o l i d a t i o n , the indi-
vidual f a c t s of t h e i r c la ims may well be merged (tha t is, submerged) into the mass f a c t s . By
s i m p l y being in the l i n e , they may be able to obtain compensation through a mass s e t t l e m e n t or
be ins tant l o t t e r y winners by being inc luded in a s a m p l i n g group. See infra note 255. More-
over, if th ey end up g o i n g to trial it w i l l l i k e l y be as part of a group of 10-50 c la imants , some of
whom wi l l have serious impa irmen t s that merit subs tant ial compensation. The unimpaired
c l a i m a n t s may a n t i c i p a t e tha t a t least some of them wil l b e n e f i t f rom the jury' s s y m p a t h y
generated by the seriously impaired c laimants . See supra note 19 and infra note 241. T h i s
may indeed occur at the expense of the seriously in jured . Consider J u d g e Weinstein's observa-
tions r e g a r d i n g the verdic t s in the Brooklyn N a v a l Yard c o n s o l i d a t i o n :

The verdict in this Court ind i ca t e s that the jur i e s do not, at th i s moment, necessar-
ily agree wi th t h a t d i s t i n c t i o n between p l eura l cases and the more serious cases
because they have granted very high verdic t s for the p l eural injurie s where the
amount of i n c a p a c i t y i s m i n i m a l , i f a n y t h i n g , and r e l a t i v e l y smal l v erd i c t s in the
m e s o t h e l i o m a cases where the amount of i n c a p a c i t y and harm is very great.

T r a n s c r i p t , supra note 32, at 8.F i n a l l y , there is a l so the p o s s i b i l i t y tha t a smal l percentage of the u n i m p a i r e d — p e r h a p s 10-
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Because of the huge volume of cases, " [ c o n s o l i d a t i o n s have be-

come increa s ing ly necessary in ... asbestos cases. . . ."232 However ,
"considerat ions of convenience must y i e ld when c o n s o l i d a t i o n s
threaten to deny l i t i g a n t s a f a i r trial." 2 3 3 The issue of whether to con-s o l i d a t e c laims for trial involves a we igh ing of

the s p e c i f i c risks of p r e j u d i c e and p o s s i b l e c on fu s i on . . . [versus]
the risk of incons i s t ent a d j u d i c a t i o n s of common f a c t u a l and l egal
issues, the burden on part i e s , witnesses and avai lab l e j u d i c i a l re-
sources posed by m u l t i p l e l a w s u i t s , the l e n g t h of t ime required to
conclude m u l t i p l e sui t s as against a s ingl e one and relative expense
to all concerned of the s ing l e - t r ia l , m u l t i p l e - t r i a l a l t ernat ive s . 2 3 4

F a c t o r s which s u p p o r t c on s o l i da t i on of asbestos cases inc lude the
exis tence of a common worksite, similar occupation, s imilar time of
exposure, and similar t y p e of disease.2 3 3 The s e criteria were present
in varying measure in the Brooklyn Naval Yard Cases.236 When
2 0 % — w i l l hit the asbestos l o t t e r y and be awarded $100,000 or more. See supra t ex t accompa-
nying notes 156-59; see also Norwood S. W i l n e r , Asbestos Case Management and the Power of
Myth, A N D R E W S C O M M U N I C A T I O N S S E M I N A R 7 ( S e p t . 1 9 9 1 ) ( e x p l a i n i n g game theory, which
p r e d i c t s that s e t t l ement values increase in m u l t i p l e case s i t u a t i o n s ) . Whereas d e f e n d a n t s
would not be w i l l i n g to s e t t l e for any a p p r e c i a b l e amount if these c la ims were i n d i v i d u a l l y
l i t i g a t e d , as part of a much larger group, these c laimants may well receive far more generous
terms. See also Roger H. T r a n s g r u d , Mass Trials in Mass Ton Cases: A Dissent, 1989 U. ILL.
L. REV. 69. The author of Mass Trials, an attorney for one of the defendant's in the Las VegasMOM H o t e l F i r e L i t i g a t i o n , notes that

[ m ] a n y of the bys tander d e f e n d a n t s ' wi l l ingnes s to s e t t l e . . . had more to do wi th
the enormous transaction costs and risks created by the mass trial than it had to do
w i t h the merits of the claims against them. [The case s e t t l e m e n t ] is t r o u b l i n g be-cause it is not the result of a p p l y i n g l egal p r i n c i p l e s to d e f e n d a n t conduct but the
result of the economics of an extraordinary p r o c e d u r e — t h e mass trial.Id. at 85.

"2 /„ n Eastern & S. Dists. Asbestos L i t i g . , 772 F. S u p p . 1380, 1387 (E. & S . D . N . Y . 1 9 9 1 )
( c i t a t i o n s o m i t t e d ) ; see also W e i n s t e i n & Hershenov, supra note 5, at 297 ("If we persist in
t r y i n g cases on an individual or even small-scale j u r i s d i c t i o n - b y - j u r i s d i c t i o n basis, many plain-
tiffs w i l l die b e f or e they are compensated, a great many will wait years, and some may receive
noth ing as the a v a i l a b l e monies are dr ibb l ed away by earlier awards and transaction costs.").233 In re Eastern A. S. Dists. Asbestos Litig., 772 F. S u p p . at 1387.23« J o h n s o n v. C e l o t e x Corp., 899 F . 2 d 1281, 1285 (2d Cir.), cert, denied, 111 S. Ct. 297
(1990) (quo t ing Arnold v. E. A i r l i n e s , 681 F.2d 186, 193 (4th Cir. 1982), cert, denied, 460 U.S.1 1 0 2 ( 1 9 8 3 ) ) .235 See In re Eastern & S. Dists. Asbestos Litig., 772 F. S u p p . at 1383 ( c i t i n g In re All
Asbestos Cases P e n d i n g in the United S t a t e s Distric t Court for the Distric t of Maryland (D.Md. Dec. 16, 1983)).

236 Id,
Several of these criteria are present in the Brooklyn N a v y Yard Cases. A strong
geographic nexus tied these asbestos cases t o g e t h e r [ : ] plaintiffs' exposure at one
worksite, the Brooklyn N a v y Yard. The p l a i n t i f f s were represented by a few law
f i r m s and sued the same former manufacturers and d i s t r i bu t or s of asbestos-con-
ta ining product s . Extensive over lap in witnesses, p r i m a r i l y f ormer co-workers at-
t e s t i n g to produc t i d e n t i f i c a t i o n at t h i s worksite and medical and e p i d e m i o l o g i c a l
expert s , saved l i t i g a n t s t ime and money. The years of exposure spanned the period
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p r o p e r l y s t ruc tured , mass c o n s o l i d a t i o n s can result not on ly in the
s e t t l e m e n t of a s ub s t an t ia l number of the c o n s o l i d a t e d c la ims , but a l so
in f a i r t r ia l s f or the n o n s e t t l i n g d e f e n d a n t s .

T h e f e d e r a l Brook lyn N a v a l Y a r d c o n s o l i d a t i o n involved d i v i d -
ing the c la imant s into three classes for trial purpose s: those in which
over f o r t y percent of claimed exposure to asbestos took p l a c e in the
Y a r d (Phase I); those in which f i f ty to ninety percent o f the claimed
exposure took p l a c e in the Yard (Phase II); and all remaining cases
i n v o l v i n g claimed exposure to asbestos whi le working in the N a v a l
Yard (Phase III). 2 3 7 A f t e r a sub s tant ia l number o f s e t t l e m e n t s , s ix ty-
f o u r Phase I cases went to trial against f i v e d e f e n d a n t s . P a r t i c u l a r
a t t en t i on was paid to educa t ing the j u r o r s and f a c i l i t a t i n g the tasks to
which they were as s igned. 2 3 8 The care taken in the organization of
these t r i a l s and the p r e p a r a t i o n of the j u r y y i e ld ed j u r y verdic t s that
r e f l e c t e d d i f f e r e n c e s in disease seriousness 2 3 9 and such other relevant

d u r i n g which asbestos was u t i l i z ed at the N a v y Y a r d , beginning in the 1930' s
t h r o u g h t h e early 1 9 7 0 ' s .

Id. However , there is some i n d i c a t i o n that the j u r y did not p r o p e r l y d i s t i n g u i s h the medical
i n j u r y c laims of the various plaintiffs. See T r a n s c r i p t , supra note 32, at 8.

237 /„ re Eastern & S. Dists. Asbestos Litig., 772 F. S u p p . at 1386.
238 At the outset of the t r i a l , each s ide presented t ea ch ing witnesses to educate the

juror s g e n e r a l l y about asbestos and introduce relevant medical and e p i d e m o l o g i c a l
s t u d i e s on its e f f e c t s . It was a n t i c i p a t e d that the same j u r y would sit in all phases
of the t r ia l s and t h e r e f o r e special a t t e n t i o n was paid to t r a i n i n g them.

The juror s were devoted to th e i r work and gave sustained a t t e n t i o n to the
evidence. T h e y were selected a f t e r f i l l i n g out a searching wri t t en que s t ionnaire
prepared by counsel and court. Each j u r o r chosen was aware that his or her work
would require many month s of p a i n s t a k i n g e f f o r t . Each had a notebook with key
document s , a p h o t o g r a p h of each injured person and a summary of each case.
Each juror took extens ive notes using steno p a d s and p e n c i l s s u p p l i e d by the par-
ties. A p h o t o g r a p h of each of the more than hundred and t w e n t y witnesses was
made ava i lab l e to the j u r y to re fre sh its memory. Summarie s of d e p o s i t i o n s and
de ta i l ed evidence and witness l i s t s as well as full records of all medical his tory were
sent to the j u r y room. I n t e r i m summations by counsel and short interim changes
and e x p l a n a t i o n s dur ing trial were given by the court. Detailed charge sheets of
some f i f t e e n pages for each of the seventy-nine cases were filled out by the j u r o r s (a
total of more than a thousand pages of ques t ions), enab l ing them to f o cu s p r e c i s e l y
on the issues. Where the law was unclear, al ternate ques t ions were put to the j u r y
embodying the d i f f e r e n t legal theories to avoid the necessity of a retrial. S t r i c t
control over e xp er t s and extensive video and other d epo s i t i on s were relied on to
reduce costs per case and to speed the trials. Much of the documentary evidence
was s t u d i e d by the j u r y in the j u r y room, avo id ing hundreds of hours of courtroom
time. Extens ive use of s l i d e s , charts and other visual devices assisted the jurors . In
all respects able counsel and d i s t i n g u i s h e d expert witnesses on both s ide s cooper-
ated to lend an air of d i g n i t y and c l a r i t y to the proceedings. The part i e s had as f a i r
a trial as the court was capab l e of g i v i n g them.

Id.239 See T r a n s c r i p t , supra note 32, at 8.
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f a c t o r s as age and life expectancy. 2 4 0

Even taking precaut ions , however, does not assure that s i g n i f i -cant j u r y c on fu s i on wi l l not occur. As noted by U . S . District Court
J u d g e Charl e s Butler in gran t ing d e f e n d a n t s ' motion for a new trial of
th ir t e en asbestos c laims that he had c o n s o l i d a t e d for t r ia l:

It i s evident ( u n f o r t u n a t e l y , in h i n d s i g h t ) that d e s p i t e all theprecaut ionary measures taken by the Court (e.g., juror notebooks,
cautionary ins truc t ions b e f or e , during and a f t e r the pr e s en ta t i on of
evidence, special interrogatory f o r m s ) the j o i n t trial of such a large
number of d i f f e r i n g cases both confused and pre jud i c ed the jury.
T h i s c on fu s i on and p r e j u d i c e is m a n i f e s t in the ident i ca l damagesawarded in the non-cancer personal i n j u r y cases and in the cancer
p e r s o n a H n j u r y cases, the r e l a t i v e l y short d e l i b e ra t i on time as well
as in the i n f l a t e d amount of many of the damage awards and thelack of evidence supor t ing some of the damages in several cases.241

A fortiori, mass c on s o l ida t i on s which lack the ex t ens ive precau-
tions used in the Brooklyn Naval Yard pro c e ed ing may be seen to
impose an insurmountable burden on juror s to s eparate the t e s t imony
regarding one d e f e n d a n t f r o m the te s t imony about another d e f e n d -
ant.242 T h i s burden can result from: the number of c laimants; the
d iver s i ty of the claims; the d iver s i ty of the disease mix; either the lack
of a common worksite or a common worksite which represents a mi-nor port ion of a claimant's asbestos exposure; the large number of
d e f e n d a n t s ; the d iv e r s i ty of the evidence against the various d e f e n d -

2 4 0 The j u r y was r e p e a t e d l y ins truc t ed to consider each case i n d i v i d u a l l y . Detai led
separate verdict sheets were prepared for each plaintif f , gr ea t ly minimiz ing any
c o n f u s i o n tha t might otherwise f l o w from the c on so l ida t i on . The time the j u r y
took d u r i n g d e l i b e r a t i o n s and their sequential requests for medical and other
records and reading of t e s t imony in each case at t e s t s to their careful and i n d i v i d u -
alized treatment of each cause of action. T h e i r prec i s e ly ca l cu la t ed and discrimi-
n a t i n g verdict s s imi lar ly r e f l e c t t h i s a t t en t i on to the variat ions in the cases. All
verd i c t s were i n t e r n a l l y consis tent and consistent with each other and the
evidence.

In re Eastern & S. Dists. Asbestos Lilig., 772 F. S u p p . at 1388.
*" Cain v. Armstrong World I n d u s . , No. 87 Civ. 1172, s l i p op. at 14 (S.D. A l a . Feb. 18,1992).2 4 2 A f t e r t ry ing the con so l ida t ed Cain case, in which the jury's verdict did not appear to

d i s t i n g u i s h among c laimants t hough the ir i n d i v i d u a l claims appeared to vary considerably in
terms of age, severity, exposure, et cetera, U n i t e d S t a t e s Distric t Court J u d g e Charl e s Butler
reversed his order c o n s o l i d a t i n g for trial a case with f i v e p l a i n t i f f s and twelve d e f e n d a n t s .J u d g e B u t l e r s ta t ed:

A l t h o u g h a j o i n t trial of all plainti f f s might promote the interest of j u d i c i a l econ-
omy, the Court is of the opinion that the j o i n t trial of the plaintiffs in each case
would be p r e j u d i c i a l since the evidence as to each plaintiff's exposure and i n j u r y
will vary grea t ly . A c c o r d i n g l y , th e Court wil l t ry each p la in t i f f ' s c la imss epara t e ly .

H o p p e r v. Ce lo t e x Corp., No. 89 Civ. 00768-B, s l i p op. at 1-2 ( S . D . A l a . J u n e 17, 1991).
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ants; and the number of cros sc laims by t h i r d - p a r t y d e f e n d a n t s . 2 4 3

M e g a - c o n s o l i d a t i o n s i n v o l v i n g hundred s and thou sand s of c la imant s
present a d d i t i o n a l concerns and r e f l e c t a view of a d j u d i c a t i o n that
re l ega t e s the f a i rne s s of the t r i a l — a t least f r o m the p er sp e c t iv e of the
d e f e n d a n t s , as secondary to the need to resolve the t hou sand s of out-
s t a n d i n g c l a i m s — a view that has yet to be sus tained on appea l . 2 4 4

The most well known asbestos c o n s o l i d a t i o n to da t e is Cimino v.
Raymark Industries,245 In Cimino, Uni t ed S t a t e s C h i e f J u d g e Robert
Parker i m p l e m e n t e d en t i r e ly new procedures for a d j u d i c a t i n g asbes-
tos cases en mass in order to al l eviate the " for tre s s mental i ty" 2 4 6 ex-
hibi ted by asbestos d e f e n d a n t s to avoid, or at least hinder, l i t i g a t i n g
asbestos claims. J u d g e Parker concluded that asbestos d e f e n d a n t s
were asserting the right to an ind iv idua l trial in each case and to con-
test every issue in an e f f o r t to stonewall the p l a i n t i f f s and force them
to d r o p their suits. 2 4 7 Armed with this a n t i d e f e n d a n t pos ture and a
j u d i c i a l mission, 2 4 8 J u d g e Parker de s igned a master p lan for adminis-

243 See Richard A. C h e s l e y & K a t h l e e n Woods K o l o d g y , Mass Exposure Torts: An Efficient
Solution to a Complex Problem, 54 U. C l N . L. REV. 467, 507 ( 1 9 8 5 ) ( " I n large scale mass tort
ac t i on s , it is u n l i k e l y that any j u r y could reasonably de t ermine the damages of hundred s of
p l a i n t i f f s . " ) ( c i t a t i o n o m i t t e d ) ; see also K l a g e r v. I n l a n d Power & L i g h t Co., 1 F.R.D. 114
(W.D. Wash. 1 9 3 9 ) (court re fused to c o n s o l i d a t e 32 f l o o d damage c laims because it de termined
that t h i r t y - t w o s epara t e a d j u d i c a t i o n s of p r o x i m a t e cause and damages would overburden any

j u r y ) ; Comment, Consolidation in Mass Tort Litigation, 30 U. Cm. L. REV. 373, 378-79 ( 1 9 6 3 )
( e x p l a i n i n g tha t convenience f a c t o r s we igh ing in f a v o r of c o n s o l i d a t i o n must be balanced
against the p o s s i b i l i t y of p r e j u d i c e r e s u l t i n g f r o m j u r y c o n f u s i o n ) ; Report, supra note 1, at 39
( H o g a n , J . t d i s s e n t i n g ) .2 4 4 See In re Fibr eboard Corp. , 893 F . 2 d 706 ( 5 t h Cir. 1990). In Fibreboard, a l t h o u g h the
court expressed u n d e r s t a n d i n g of the view that mass t r ia l s are the only r e a l i s t i c means to try
asbestos cases, it denied c e r t i f i c a t i o n for a class of 2,990 asbestos claimants. The court main-
tained tha t those c o m p e l l i n g arguments should be addressed to Congress and S t a t e Legi s la-
tures, as " [ t ] h e J u d i c i a l Branch can o f f e r the trial o f l a w s u i t s . . . . [ T ] h e procedures here ca l l ed
for comprise something other than a trial wi thin our author i ty. It is called a trial, but it is
not." Id. at 712 (emphas i s a d d e d ) . See also In re A l l i e d - S i g n a l , I n c . , 915 F . 2 d 190, 192 (6 th
Cir. 1990) ( n u l l i f y i n g an a t t e m p t by J u d g e Lambros of the Dis tr i c t Court for the N o r t h e r n
Distr i c t of Ohio to create a "national re solut ion to the asbes tos-related personal i n j u r y l i t i g a -
tion") (c i ta t i on o m i t t e d ) . In another case, In re Ohio Asbestos L i t i g . , OAL No. 96, 1990 U . S .
Dist. LEXIS 15032 ( N . D . Ohio July 16, 1990), J u d g e Lambros sought to e s t a b l i s h a na t i ona l
class action in asbestos i n j u r y cases, e x p l a i n i n g that his court has the large s t concentration of
asbestos cases in the f e d e r a l and state court sys t ems—7,000 cases with 13,000 c la ims p e n d i n g .
Id. at * 1. J u d g e Lambros sugges ted that the d e f e n d a n t s could attain b ene f i c ia l e f f e c t s by con-
s o l ida t i on that would enable them to expend their economic resources on research and d ev e l -
opment rather than on process ing claims. Id. at *3. T h i s ra t i onal e appears to ignore the near
insurmountab l e burdens p l a c e d on the j u r y as we l l as the enormous p o t e n t i a l f i n a n c i a l burdens
p la c ed on d e f e n d a n t s .2 4= 751 F. S u p p . 649 (E.D. T e x . 1990).24« Id. at 651.2« Id. at 651-52.248 "The great c h a l l e n g e pre s ented to the Court by th i s l i t i g a t i o n is to p r o v i d e a f a i r

and cost e f f e c t i v e means of t r y i n g l a r g e numbers of asbestos cases. It is not enough
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tering these cases by creat ing a class of 2,300 o i l - r e f i n e r y workers.249

In Phase I of the tr ia l , the f i r s t j u r y would de termine the com-
mon quest ions of f a c t : whether the d e f e n d a n t s made asbestos-contain-
ing p r o d u c t s which were d e f e c t i v e and unreasonably dangerous;
whether the warnings were adequate; the s tate-of- the-art d e f e n s e and
the f i b e r - t y p e de f ens e . 2 5 0 The j u r y would also determine whether the
p l a i n t i f f s were e n t i t l e d to puni t iv e damages during Phase I . 2 5 1 Basedon their de terminations of c u l p a b i l i t y , the j u r y , by interrogatory,
would assign a m u l t i p l i e r to each d e f e n d a n t which would be calcu-
lated against the actual damage amounts to determine l i a b i l i t y for pu-
nitive damages.2 5 2

In Phase II, the jurie s would examine the worksi tes in question
and use interrogatories to determine the time, p la c e , c r a f t , and
amounts of exposure the p l a i n t i f i s were sub j e c t to at each location. 2 3 3

The p la int i f f s ' j ob d e s c r ip t i on s were also considered.2 5 4

During Phase III of the t r ia l , the damage awards would be deter-
mined. J u d g e Parker a d o p t e d a s a m p l i n g method whereby 160 claim-
ants, representing each of the f i v e ma jor diseases i d e n t i f i e d by the
courts as caused by asbestos exposure (i.e., mesothel ioma, lung can-
cer, other cancer, asbestosis, and pleural di sease) would be individu-ally tried. The average verdict for each disease category wouldcons t i tu t e the award for each nonsample class member.255 W h i l e the

to chronic le the existence of t h i s prob l em and to lament congressional inaction.
The l i t i g a n t s and the p u b l i c r i g h t f u l l y expect the courts to be prob l em solvers."

Id. at 652.249 These 2,300 claims were f i l e d as a result of the screening of thousands of o i l - r e f i n e r y
workers by Dr. Gary Fri edman who owns the Texa s Lung I n s t i t u t e in Beaumont, T e x a s , a
corporation which is pr imari ly devoted to screening workers referred by plaintiffs' attorneys
and unions. Oliver & Spenc er , supra note 3, at 77. The T e x a s Lung I n s t i t u t e "has earned at
least S4 mil l ion in revenues since 1984. As an expert witness for the plaintiff, Fri edman him-
self earns an add i t i ona l $3,500 a day when he t e s t i f i e s . " Id. at 78. Among the 2,300 claims
f i l e d , the I n s t i t u t e diagnosed 32 mesothel iomas, 1,047 cases of asbestosis, 186 l u n g cancers, 57
other cancers and 972 cases of p l e u r a l th i ckening. Doctors who reexamined the plaintiffs for
the d e f e n s e f o u n d that more than 50% of those reexamined showed no signs of asbestos expo-
sure. Moreover, oil r e f inery workers have a lower inc idence of cancer than does the general
popula t ion. Id. at 77-78.2 3 0 Cimino, 751 F. S u p p . at 653. J u d g e Parker d i sp en s ed wi th the issue of p r o o f — w h e t h e r
asbestos is i n h e r e n t l y d a n g e r o u s — n o t i n g that "every i n s t i t u t i o n , apart from the courts" that
has examined asbestos f i n d s it to be so. Id. at 652.

"i Id. at 653.232 Id. at 657-58.2« Id. at 653.2*» Id. at 654.2 5 5 Id. at 653. A c c o r d i n g to d e f e n d a n t s , the s a m p l e cases selected for t r i a l were we igh t ed in
f a v o r of the p l a i n t i f f s . A l t h o u g h 1.4% of the whole g r o u p had been diagnosed w i t h mesothe-
lioma, 9% of the sampl e g r o u p had mesothelioma. Moreover, J u d g e Parker did not p ermi t the
j u r y to hear evidence regarding the more than 2,000 cases not in the s a m p l e groups. Id. at 665.
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d e f e n d a n t s claimed that t h i s scheme was a v i o l a t i o n of their due pro-
cess right to i n d i v i d u a l tr ial s . 2 5 6 J u d g e Parker in essence conc luded
that the need to a d j u d i c a t e a vast number of c la ims warranted depr iv-
ing the d e f e n d a n t s o f i n d i v i d u a l hearings. 2 5 7

The valuation ass igned under thi s system ( i n c l u d i n g puni t iv e
damage s) to each p l eura l p l a q u e c laimant was $540,000, and to those
diagnosed with mesothe l ioma, $1.2 m i l l i o n , for a t o ta l award of $1.3
b i l l i o n . 2 5 8 The verdict s and assigned values contrasted markedly with
the medical evidence in troduced by d e f e n d a n t s . 2 5 9 If these va lua t i on s
were to be e f f e c t u a t e d in other j u r i s d i c t i o n s , every s i n g l e asbestos de-
f e n d a n t would be driven into bankruptcy, 2 6 0 i n c l u d i n g d e f e n d a n t s
with at most a per iphera l r e l a t i o n s h i p to the f ormer asbestos indus try.

An e x a m p l e of a mass c on s o l i da t i on that pre s ent s the j u r y with a
most f o r m i d a b l e and p o t e n t i a l l y i m p o s s i b l e task is the p r e s e n t l y on-
going In re Joint Eastern And Southern District Asbestos Litigation
("The Powerhouse Cases")-2 6 1 United S t a t e s District Court J u d g eCharle s S i f t o n , over the o b j e c t i on of d e f e n d a n t s , 2 6 2 has conso l idated
882 claims brought by union workers against a p p r o x i m a t e l y f i f t e e n
manufac turer s of asbestos-containing materials which were used in
the construction o f electrical power generat ing stations. J u d g e S i f t o n
had ruled that the cases would be tried in groups of fifty in a reverse
b i f u r c a t i o n , that is, the j u r y would f i r s t de t ermine whether there was
asbestos-related in jury (medical causation) and if so, the amount of
damages; at a later time, the issue of l i a b i l i t y would be determined.The Powerhouse c on so l ida t i on d i f f e r s in several re spec t s f r o m the
Brooklyn Naval Y a r d c on so l ida t i on; one major d i f f e r e n c e is that one
of the d e f e n d a n t s , Owens C o r n i n g - F i b e r g l a s , has been permi t t ed to
implead a p p r o x i m a t e l y 200 addi t i onal t h i r d - p a r t y d e f e n d a n t s includ-

««id.2 5 7 Id. For the view that the Cimino aggregat ion t e c h n i q u e s — s a m p l i n g cases from the total
asbestos claims f i l e d w i t h i n a j u r i s d i c t i o n , t r y i n g the sample and then e x t r a p o l a t i n g the r e s u l t s
of those cases, and a p p l y i n g them to the remainder of the c laims wi thout s u b j e c t i n g those
p l a i n t i f f s to i n d i v i d u a l t r i a l s — h a v e the p o t e n t i a l to achieve a h igher level of accuracy than is
pos s ib le in t r a d i t i o n a l i n d i v i d u a l trials , see Michael Saks & Peter Blanck, Justice Improved:
The Unrecognized Benefits of Aggregation and Sampling in the Trial of Mass Torts, 44 STAN. L.
REV. ( f o r t h c o m i n g 1992). The e x t r a p o l a t i o n to the nontrial group in Cimino meant that such
variables as age, smoking, exposure h i s tory, severity, degree of i m p a i r m e n t , et cetera were not
taken into account for the nontrial group. T h i s f a c t o r is not discussed in the S a k s and Blanck
piece which p r i m a r i l y focuse s on the accuracy of the Cimino m e t h o d o l o g y . My fo cu s in t h i s
A r t i c l e is on the v a l i d i t y of the process used by J u d g e Parker.238 Oliver & S p e n c e r , supra note 3, at 78.239 Supra note 249.260 See supra note 204.

"' 769 F. S u p p . 85 (E. & S . D . N . Y . 1 9 9 1 ) .2 6 2 D e f e n d a n t s a lmo s t always ob j e c t to conso l ida t ions .
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ing u t i l i t i e s , s i t e owners, other m a n u f a c t u r e r s , the cons truc t ion com-
panies, and contractors who worked on the power p l a n t s where the
exposure took p l a c e , as well as the architec t s and engineers. The re-
su l t of the i m p l e a d e r is a two- front war against the m a n u f a c t u r i n g
d e f e n d a n t s — t h e p l a i n t i f f s on one f ron t and the third parties on the
other, both b laming the manufac turer s . 2 6 3

The jury' s 2 6 4 task i s t o determine which o f d e f e n d a n t s ' p r o d u c t s
p l a i n t i f f number one was exposed to and whether that exposure was
s u f f i c i e n t to cause an asbes tos-related disease (the j u r y having a l r e a d y
decided that p l a i n t i f f was injured by exposure to asbestos). Many of
the p l a i n t i f f s did not work d i r e c t l y with a sbe s to s-conta ining material s ,
but rather claim "standby" exposure, that is, they worked along s ide
others who did use asbestos-containing mater ia l s .

The jury's task in this c o n s o l i d a t i o n i s c o m p l i c a t e d by the cumu-
lative nature of the occurrence of asbestos-related disease. Sinc e a
p l a i n t i f f might have been exposed during a three-month or six-month
period of work on a powerhouse to the p r o d u c t s of several manufac-
turers, but may also have been exposed to asbe s to s-containing prod-
ucts at one or more of 50 to 100 other work sites at which this p l a i n t i f f
worked which are not a part of the l i t i g a t i o n as well as to other toxic
substances in the workplace and elsewhere that could have caused the

2 6 3 A t y p i c a l trial day involves p la int i f f ' s counsel p u t t i n g on one o f the f i f ty p la int i f f s or a
coworker who wi l l t e s t i f y as a witness. The direct e x a m i n a t i o n takes f r o m one to two hours.
Owens-Corning F i b e r g l a s then cross-examines the witness for two to f o u r hours in a t ed i ou s
s i te-by-si te examination geared at i n c u l p a t i n g the other d e f e n d a n t s and t h i r d - p a r t y d e f e n d a n t s .
A h a n d f u l of the remaining d e f e n d a n t s then cross-examine the witness in an a t t e m p t to undo
any damage done them by the Owens-Coming F i b e r g l a s cross-examination. T h e n the th ird-
par ty d e f e n d a n t s , p r i n c i p a l l y the u t i l i t y companies, ques t ion the party or witnes s , seeking to
i n c u l p a t e Owens-Coming F i b e r g l a s s p e c i f i c a l l y and the o ther d e f e n d a n t s g e n e r i c a l l y , wh i l e
p a i n t i n g themselves a s v i c t ims , l i k e th e p l a i n t i f f s , o f th e m a n u f a c t u r i n g d e f e n d a n t s . T h e n there
is re-direct, re-cross by Owens-Corning F i b e r g l a s and other d e f e n d a n t s and re-cross by the
t h i r d - p a r t y d e f e n d a n t s . The day ends wi th the witness having been e x h a u s t i v e l y and t e d i o u s l y
examined about every s i t e that he ever worked at in his f o r ty-year career and his exposure to
asbestos at each and every site. T r i a l began on A p r i l 1, 1991. T h o s e assembled on a t y p i c a l
d a y i n c l u d e seven p l a i n t i f f s ' lawyers, f i f t e e n d e f e n d a n t s ' lawyers, a n d f i f t y t o one-hundred
t h i r d - p a r t y d e f e n d a n t s ' lawyers s i t t i n g (and, on a crowded day, s t a n d i n g ) behind the rail in the
p u b l i c seating section.

The likelihood that at least 10-30% of the lawyers in at t endance are s u p e r f l u o u s is great.
C o l l e c t i v e l y , the d e f e n d a n t s ' b i l l is a c cumula t ing at the rate of $15,000 to $30,000 per hour,
and i n c l u d i n g other staff working on the cases, at the rate of $150,000 to $300,000 per day.
The Ad Hoc Commi t t e e Report re f er s t o a f e d e r a l court t r i a l i n v o l v i n g f o u r p la int i f f s bu t
between 41 and 58 lawyers and legal b i l l i n g s of $3-7 m i l l i o n . Report, supra note 1, at 12-13.2 6 4 The twe lve jurors consist of postal workers, government workers, and housewives. Dur-
ing the e xamina t i on , the juror s take notes in one of the three b inder s they each j u g g l e in t h e i r
l a p s . Each has a plainti f f s ' binder, a d e f e n d a n t s ' b inder, and a work-si te binder. N o t e t a k i n g
varies w i d e l y by juror; some are copious note takers, w h i l e o ther s rarely open t h e i r b inder s .
The trial is expected to last through J a n u a r y 1992 for the f i r s t 50 of the 882 cases.
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i n j u r y , it may be that the pr edominant causative e l ement s of his dis-
ease are not powerhouse- s i t e re la t ed . The j u r y wil l have to assess for
each plaintiff what perc ent , if any, of the di s ease was caused by expo-
sure to asbestos at the powerhouse site and what percent was caused
by other exposure.The jury's task i s at best a f o r m i d a b l e one. Even co l l ege-edu-
cated j u r o r s -yith occupat ional experience in deal ing with complex-
f a c t s i t ua t i on s would f i n d i t e x t r e m e l y di f f i cu l t to keep their decision
process s eparate r egard ing p l a i n t i f f number one and the mul t i tud i-
nous d e f e n d a n t s e l i g i b l e for assignment o f l i a b i l i t y , f r o m the evidence
regarding p l a i n t i f f number two, and number three, et cetera. V a s t
amounts of evidence will have been introduced. J u r y verdict f orms
wil l require the j uror s to assess l i a b i l i t y for each of the part i e s . If a
m a j o r e f f o r t at s e t t l emen t bears f r u i t , then the task c on f ron t ing thejury could be amel iorated. 2 6 5 Barring s e t t l e m e n t s with at least several
m a j o r d e f e n d a n t s , it remains to be seen what will result f r o m impos-
ing such a f o r m i d a b l e burden on the jurors.

G. Successor Liability
The use of the doctrine of successor l i a b i l i t y has been of critical

importance in the creation of a perverse incentive s tructure and engi-
neering of the a s b e s t o s - l i t i g a t i o n crisis. A l o n g with decisions impos-
ing l i a b i l i t y on insurers arguably incons i s t ent with p o l i c y coverage,
successor l i a b i l i t y dec i s ions have been ins trumental in creating therequisite f u n d i n g to suppor t the current a s b e s t o s - l i t i g a t i o n indus try.

Most of the m a j o r current asbestos d e f e n d a n t s p a r t i c i p a t e d in the
manufac tur e of asbestos-containing produc t s by virtue of having ac-
quired smal l er companies that were engaged in m a n u f a c t u r i n g such
materials. In most instances, the sale of asbestos-containing produc t s
accounted for a small percentage of the sales of the parent corpora-tion.2 6 6 Had the companies which manufactured asbes tos-containing
p r o d u c t s not been acquired by much larger corporations, asbestos l i t i -
gation would have been l a r g e l y conf ined to the J o h n s - M a n v i l l e Corpo-
ration and a few other d e f e n d a n t s ; and, upon the bankruptcy of
Manvil l e and other smal l er producer s , the l i t i g a t i o n would l i k e l y have
never achieved its current status. 2 6 7

Two j u d i c i a l actions expanded the l i t i g a t i o n to its current dimen-
265 See, e.g., supra note 19. S e t t l e m e n t by Owens-Corning Fiberg la s would yield the great-

e s t a m e l i o r a t i v e e f f e c t on the jury' s burden since that would e l i m i n a t e most t h i r d - p a r t y claims.2 6 6 See, e.g., Ol PROSPECTUS, supra note 43; K.EENE CORP., 1990 ANNUAL REPORT 4
( 1 9 9 1 ) .2 6 7 Injury m a n i f e s t a t i o n wou ld , of course, have continued.
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sions: insurance coverage ex t en s i on and the use of the successor l i a b i l -
i ty doctrine. By e x t e n d i n g insurer s ' l i a b i l i t y to th e i r insureds for
asbe s to s-re la t ed i n j u r y to in c lud e l i a b i l i t y insurance in f orc e at the
time of the o c cupa t i ona l e xpo sur e to asbestos, p l u s l i a b i l i t y insurance
in f orc e when the asbestos-caused i n j u r y was m a n i f e s t e d , p l u s all
other l i a b i l i t y insurance in f or c e in b e t w e e n — t h e so-called " t r i p l e
t r igger , " 2 6 8 —cour t s have created a p p r o x i m a t e l y seven to nine b i l l i o n
d o l l a r s of insurance coverage.269

To enable c la imant s to have access to th i s coverage, successor
corporat ions were held l i a b l e for the acts of their far smal l er acquired
c o m p a n i e s — a c t s that occurred prior to the acquis i t ions. T h i s was ef-
f e c t u a t e d by invoking the doc tr ine of successor l i a b i l i t y . 2 7 0 Under t h i s
doctrine, successor companies are held l i a b l e not on ly for acts they
did not commit, but also for the consequences of the acts of their
acquired companies that they were not aware of at the time of the
acqui s i t i on and of which they could not have been aware.271 In the-
ory, however, successor l i a b i l i t y is not predicated on p u n i s h i n g the
acquiring company for its acquisi t ion of a bad actor but rather on

268 gee supra note 51.269 Supra note 53. There has been sub s tant ia l l i t i g a t i o n brought by insureds against insur-
ance companies in the course of asbestos l i t i g a t i o n . See. e.g., Keene Corp. v. Ins. Co. of N.
Am., 667 F.2d 1034 (D.C. Cir. 1 9 8 1 ) , cert denied, 456 U.S. 951 ( 1 9 8 2 ) . A number of such
suit s are current ly underway and may s u b s t a n t i a l l y enlarge the pool of money avai lab l e to
c la imant s . See also OI PROSPECTUS, supra note 48, at 49, in which coverage of $960 m i l l i o n
has been determined by an A p r i l 1990 summary j u d g m e n t in one case. In a d d i t i o n , a number
of the insurance coverages for asbestos d e f e n d a n t s prov id e for u n l i m i t e d d e f e n s e costs u n t i l the
u n d e r l y i n g coverage is consumed. A c c o r d i n g l y , a c a l c u l a t i o n of the ex tent of insurance cover-
age is neces sarily t e n t a t i v e and is s i g n i f i c a n t l y impac t ed by p e n d i n g l i t i g a t i o n aga in s t insurers.2 7 0 Successors are general ly he ld l iab l e for acts of their acquired companies if the asset
acqui s i t ion falls into one of f o u r g e n e r a l l y recognized categories: "1) the successor e x p r e s s l y or
i m p l i e d l y assumes the p r e d e c e s s o r ' s l i a b i l i t i e s ; 2) the predecessor and successor c o n s o l i d a t e or
merge; 3) the successor is a mere c o n t i n u a t i o n of the predecessor; or 4) the transac t ion is a
f r a u d u l e n t a t t e m p t t o escape l i a b i l i t y f o r t h e p r e d e c e s s o r ' s obligations." K e i t h A. K e t t e r l i n g ,
A Proposal for the Proper Use of Punitive Damages Against a Successor, J. CORP. L. 765, 765-66
( 1 9 8 6 ) . See. e.g.. S h a n n o n v. Samuel Langston Co., 379 F. S u p p . 797, 801 (W.D. Mich. 1974).
Since these f o u r f a c t o r s create such a low t h r e s h o l d , some commentators have argued t h a t the
form of the acquisition should not d i s p o s i t i v e l y prove whether that successor should be held
l i a b l e . J a m e s A. Barringer, N o t e , Expanding the Liability of Successor Corporations, 27 HAS-
TINGS L.J. 1305, 1309 (1976). N o n e t h e l e s s , these are commonly used criteria. See, e.g.,
Bardere v. Z a f i r , 477 N . Y . S . 2 d 131, 135 (N.Y. App. Div.), aff'd, 482 N . Y . S . 2 d 261 (1984).271 See supra note 51. T h a t asbestos companies were not aware of the l i a b i l i t i e s they were
assuming by acquiring these manufacturers is established by the f a c t of the acquisition. No
p r o f i t - m o t i v a t e d corporation would have purchased an asbestos m a n u f a c t u r e r had it even re-
m o t e l y been aware of the ex t ent of the l i a b i l i t y tha t it was acquiring. Moreover, since most of
the relevant a c q u i s i t i o n s took p la c e in the 1950s and 1960s, the acquiring companies could not
then have known that the acts of the companies being acquired, which took place main ly in the
1940s, 1950s, and 1960s, would come to be j u d g e d by r a d i c a l l y d i f f e r e n t l e ga l s t andard s to be
created in the 1970s and 1980s. See supra note 23.
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p u n i s h i n g the acquired company for its bad acts. T h a t i s , by i m p o s i n g
l i a b i l i t y on the acquiring company for the previous acts of the ac-
quired company, the acquired company is be ing puni shed since its
market va lua t i on wil l r e f l e c t the l i a b i l i t y to be imposed upon any ac-
quiring company. 2 7 2 However, as a p p l i e d in the asbestos c o n t e x t , the
r ea l i ty belies the theory. 2 7 3

Succes sor l i a b i l i t y in asbestos l i t i g a t i o n i s s i m p l y a w i n d f a l l for
p l a i n t i f f s and an essential ingredient in a s t r a t e g y to maximize avail-
able resources to compensate claimants. 2 7 4 To be sure, a nonmax-imiz ing court coxild nonetheless a p p l y successor l i a b i l i t y — e v e n while
recogniz ing that a w i n d f a l l is being created, because the a l t e r n a t i v e is
to impose a s h o r t f a l l . T h a t is, if the successor is not to be held l i a b l e
for the acts of the acquired company, 2 7 5 then the claimant must look
to the assets of the acquired company. However , those assets are un-
available because of the acquisition. Hence , if the choice is between a
s h o r t f a l l and a w i n d f a l l for the c laimant, courts will and do choose
the w i n d f a l l .It is pos s ib le , however, to create an even-handed outcome by es-
s en t ia l ly l imi t ing plainti f f s ' j u d g m e n t s based upon acts of the acquired
company be fore the da t e of acqui s i t ion, to the amount they wouldhave been able to col lec t had the asbes tos-containing material manu-
fac turer not been acquired by another company. In a p p r o p r i a t e cir-
cumstances—where the acquiring company did not and could nothave reasonably known of the legal consequences of the acquired
c o m p a n y ' s previous a c t s — a court could l imi t the amount of a j u d g -ment against a sucessor corporation to the increase in the net worth of
the acquirer as a consequence of the acquisition plus any p r o f i t s or
losses generated as a consequence of the acquisition, p l u s whatever
insurance coverage the acquired company had in force. An alterna-
tive ca l cu la t i on y i e l d i n g a higher award to claimants would be to limitthe at-risk assets to the price of the acquisition a d j u s t e d for any p r o f i t s
or losses sustained since the acquisition in addi t i on to whatever insur-
ance coverage of the acquired company was in force. Courts whichhave devised the p r o c e d u r a l l y complex mass conso l idat ions or bank-

27Z See Barry Levenstam & Daniel Lynch, P u n i t i v e Damages Awards Against Successor Cor-
porations: Deterrent of Malicious Torts or Legitimate Acquisitions?, 26 TORT & INS. L. J. 27
(1990).273 When successor l i a b i l i t y is imposed in a s i t u a t i o n where the acquirer did not and could
not have known of the l i a b i l i t y accompanying the acquisition, the e f f e c t is not to pun i sh the
bad actor but rather to punish all acquirable companies.2 7 4 C f . R I C H A R D N E E L Y , T H E P R O D U C T L I A B I L I T Y M E S S 4 ( 1 9 8 8 ) .2 7 5 U n d e r successor l i a b i l i t y , a b i l l i o n d o l l a r corporat ion can buy a company for one m i l l i o n
d o l l a r s and end up with far more than a b i l l i o n do l lar s in l i a b i l i t y w i thou t ever having know-
i n g l y c o n t e m p l a t e d that it was assuming a l i a b i l i t y of such magni tud e .
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been made at the highest l ev e l s of government.2 8 5 The government
vio la t ed i t s r e s p o n s i b i l i t i e s pursuant to the F e d e r a l E m p l o y e e s ' Com-
pensa t ion A c t , 2 8 6 and the W a l s h - H e a l e y A c t 2 8 7 requiring that it estab-
li sh and supervi se workplace s tandard s with regard for its own
employe e s and contractors ' employees.

In l i gh t of the extent of government wartime control over the
uses of asbestos, Congress must assess the g o v e r n m e n t ' s burden in
p r o v i d i n g compensat ion t o in jured workers.288 W h i l e w o r k m e n ' s
compensat ion programs have i n s u l a t e d the government f r o m shoul-
dering a huge damage burden, the government has so far been com-
p e l l e d to f o o t only a most minute share of the assessed l i a b i l i t i e s under
the current system.2 8 9 P o t e n t i a l l i a b i l i t y nonethe le s s exists.2 9 0 The

ment s t o c k p i l e s ; other asbestos-containing mat er ia l s were s u p p l i e d to the Govern-
ment in compliance with Government contract s p e c i f i c a t i o n s m a n d a t i n g the use of
asbestos-containing materials . As la t e as 1979, U.S. N a v y o f f i c i a l s maintained tha t
it was impo s s i b l e to build naval vessels wi thout asbestos.Id. at 1384.2 8 5 My meeting wi th Mr. Bard was s p e c i f i c a l l y due to the f a c t that C a p t a i n F i s h e r had
written a l e t t e r to Dr. S e l b y invi t ing him to make a survey of Navy Y a r d s , wi thp a r t i c u l a r reference to hea l th hazards ....

I t o l d him that I had spoken to you and that you had ind i ca t ed that Pres ident
Roosevelt t h o u g h t that th i s might not be the best p o l i c y , due to the f a c t that they
might cause di s turbance in the labor element ....

N o n e of our f o u n d a r i e s would pass the necessary i n s p e c t i o n to obtain work-
men s compensation insurance f rom any of the insurance organiza t ions . I doubt if
any of our f o u n d a r i e s would be t o l era t ed if the S t a t e i n d u s t r i a l h e a l t h p e o p l e were
to make surveys of them.

See Memorandum from C.S. S t e p h e n s o n , Commander, U.S. N a v y , to Admira l M c l n t i r e , Mar.
11, 1941, at 1. (on file with author); see also T r a n s c r i p t , supra note 32:

The evidence indi ca t ed that Government, p a r t i c u l a r l y d u r i n g the war years,
was aware of the f a c t that the work of these men and women exposed them to
asbestos with a serious risk they would be in jured or die.

The Government, however, allowed the work to continue without adequate
p r o t e c t i o n of the workers in order to e x p e d i t e the produc t i on of s h i p s for the warand cold war.

The evidence produced ind i ca t e s that these risks were known to Government
o f f i c i a l s at least as high as the highest N a v y personnel and probably known to thePresident of the Uni t ed Sta t e s .Id. at 3.286 5 U.S.C. §§ 8101-8193 (1988).287 41 U . S . C . §§ 35-45 (1988).

288 " W e l l , let me cut through a lot of thi s and t e l l you there's no doubt in the Court's
m i n d — t h e S o u t h e r n District a n d Eastern D i s t r i c t ' s C o u r t ' s m i n d , anyway, t h a t t h e Govern-
ment is p r imar i ly r e spons ib l e as a f a c t u a l matter." T r a n s c r i p t of H e a r i n g Before Hon. J a c k B.
W e i n s t e i n at 16, In re New York Asbestos Cases, ( E . D . N . Y . July 12, 1990) (Tr. No. TS 90-9999).

C l a i m s for the i n d e m n i f i c a t i o n of manu fa c tur er s have been brought agains t the govern-
ment under the Court of Claims Act, 28 U . S . C . A . § 1491 (West S u p p . 1 9 9 1 ) , which c o n f e r s
j u r i s d i c t i o n on the Claims Court to hear contract c la ims agains t the U n i t e d S t a t e s for sums
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creation of an admini s t ra t ive-c la im procedure would relieve the gov-
ernment of i t s p o t e n t i a l l i a b i l i t y for c la ims brought under those s tat-
utes, and government payment s to the a d m i n i s t r a t i v e - c l a i m f u n d
would put the f inanc ia l r e spon s i b i l i ty on the responsible party.

C O N C L U S I O N
In th i s ar t i c l e , I have a t t e m p t e d to cap ture certain sa l i en t f ea-

tures o f current asbestos l i t i g a t i o n . My s u b j e c t , j u d i c i a l d e c i s i on s
made with consciousness of the f inanc ia l d e f i c i t created by the
M a n v i l l e bankrup t cy , has been described by k n o w l e d g e a b l e observers
as creating an " impending disaster." 2 9 1 P o s t - M a n v i l l e bankrupt cy as-
bestos l i t i g a t i o n has o f t e n yielded h i g h l y u n p r e d i c t a b l e , arguably ineq-
ui tab l e , and o f t e n s e eming ly arbitrary re sul t s . J u r i e s c o n f r o n t e d with
e s s e n t i a l l y the same f a c t s i t ua t i on s have reached outcomes ranging
f r om zero recovery to mill ion d o l l a r awards. T h i s "asbestos lo t t ery"
has attracted increasing numbers of unimpaired c laimants to try their
luck; p o r t f o l i o management p r i n c i p l e s p r o v i d e a s trong incentive f or
plaintiffs' attorneys to maintain the f l o w of claims. Current data , byno means d i s p o s i t i v e but at leas t h i g h l y sugge s t ive , i n d i c a t e that over
s i x ty percent of new claims are on b e h a l f of unimpaired persons.

Pos t-Manvi l l e bankruptcy decision making, though intended to
compensate the t ru ly i n j u r e d , has led to unintended results . In sum-
mary, the a g g r e g a t i v e e f f e c t s o f th i s deci s ion making inc lude:

(i) the creation of substantive and procedural rules c ompr i s ing a
over $10,000 and under the Federa l Tort C l a i m s Act, 28 U . S . C . §§ 1346(b), 1965, 1967, &
2671-2680 (West S u p p . 1 9 9 1 ) , which waives the sovereign i m m u n i t y for tort c la ims against the
U n i t e d S t a t e s and c o n f e r s j u r i s d i c t i o n on f ed e ra l d i s t r i c t courts to hear the c la ims . A broad
exc ep t i on l ie s in the "discretionary func t i on" clause, Id. § 2674, which e x c l u d e s c l a ims based
upon an act or omission of an e m p l o y e e of the Uni t ed S t a t e s government in the execution of a
s t a t u t e or r egu la t i on or discretionary funct ion or duty. T h i s has been held to e x c l u d e govern-
ment l i a b i l i t y for i t s sh ipyard act ivi t i e s . Eagle-Picher I n d u s , v. U n i t e d S t a t e s , 937 F.2d 625
(D.C. Cir. 1 9 9 1 ) ; In re Eastern & S. Dists. Asbestos L i t i g . , 891 F.2d 31 (2d Cir. 1 9 8 9 ) ; In re
All Maine Asbes to s L i t i g . , 655 F. S u p p . 1169 (D. Me. 1987), aff'd in part and vacated in part,
772 F.2d 1023 (1st Cir. 1985), cert, denied sub nom. Raymark I n d u s , v. Bath I r o n W o r k s
Corp., 476 U.S. 1 1 2 6 ( 1 9 8 6 ) .2 9 0 The U n i t e d S t a t e s Court o f A p p e a l s f or the Dis tr i c t o f C o l u m b i a C i r c u i t r e c e n t l y reaf-
f i r m e d the a v a i l a b i l i t y o f f ederal court sub j e c t matter j u r i s d i c t i o n for c laims for c o n t r i b u t i o n
from the Federa l Government in s ta te court actions. See Eagle-Picher I n d u s , v. Uni t ed S t a t e s ,
937 F.2d 625 (D.C. Cir. 1 9 9 1 ) . D e f e n d a n t s may also i m p l e a d the U n i t e d S t a t e s under the
F e d e r a l T o r t Claims Act. 28 U . S . C . A . § 1491 (West S u p p . 1991). In such cases, the govern-
ment is l i a b l e to the extent a p r i v a t e e m p l o y e r in l i k e circumstances would be l i a b l e and its
sovereign i m m u n i t y is waived with respect to f ed e ra l employee s for whom substantive s ta t e
law grant s a right of recovery. See id.; see also In re All Maine Asbestos Litig., 655 F. S u p p . at
1170-71. New Y o r k sub s tan t iv e law grants such a right of recovery. G r e g o r y v. G a r r e t t
Corp., 578 F.2d 871 (S.D.N.Y. 1983).291 See Report, supra note 1.
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special "asbestos law," incrementa l ly fa sh i oned to respond e f f e c t i v e l y
to the needs of seriously in jured c la imant s for compensa t i on;

(ii) the a p p l i c a t i o n of th i s "law" to those less s er ious ly i n j u r e d
and most e s p e c i a l l y to those un impair ed who are h i g h l y mot ivat ed toseek compensat ion because of its a v a i l a b i l i t y ; .

(iii) the use o f un super in t ended cont ingent f e e s for lawyers that
o f t e n yie ld hourly rates of return of $1,000 and more and drive them
to search for more c la imant s and asset p o o l s ;

(iv) the increasing prevalence and j u d i c i a l tolerance for p u n i t i v e
damages as a docket control device and occas ional ly as a way to ac-
celerate the payment of monies to c laimants as a counter to the in-
creasing numbers of d e f e n d a n t bankruptcies; and

(v) the use of mass con so l ida t i on s and other f orms of docket con-
trol that accentuate the likelihood of compensating the unimpairedand which may also y i e l d :

(a) higher verdict s per case than in the absence ofc on so l ida t i on;
(b) higher s e t t l ement values;
(c) f ewer s e t t l ement s since the s imultaneous increase in the

number of cases to be s e t t l ed and in the value per case
imposes a f inanc ia l burden on some d e f e n d a n t s beyond
their f i n a n c i a l capac i ty thereby reducing the l i k e l i hood
of s e t t l e m e n t and increas ing the l i k e l i h o o d ofbankrupt cy;

(d) e f f e c t i v e l y u n a p p e a l a b l e j u d g m e n t s since bond ing re-quirements are o f t e n a m u l t i p l e of the mass consol ida-
tion j u d g m e n t and are th er e f or e such sub s tan t ia l sums
of m o n e y — i n the tens and hundreds of m i l l i o n s of do l-
l a r s — a s to be beyond the f i n a n c i a l ab i l i ty of some
d e f e n d a n t s ;

(e) an impo s i t i on of an in f ormat i on burden on jurors be-
yond the average juror' s capac i ty r e s u l t i n g in group
rather than ind iv idua l decisions that are not r e f l e c t i v e
of s i g n i f i c a n t f a c t u a l d i s t i n c t i o n s among the several or
many p l a i n t i f f s ; and

(f) having jur i e s quite unrepre s entat ive of the community
since re lat ive ly few potent ial juror s can sit for a consol-
idated trial which o f t e n runs for at least six or e ight
weeks, thereby e f f e c t i v e l y p r e c l u d i n g juror s who are
p r o f e s s i o n a l s , small business owners, and many em-
ployed persons (other than school teachers and f e d e r a l
government e m p l o y e e s ) f rom serving.
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I have termed these and other f a c e t s of current asbestos l i t i g a t i o n

a perverse incent ive structure. T h i s s tructure has evolved into a mas-
sive counterweight to e f f o r t s to capture s u f f i c i e n t f inancial resources to
compensate the i n j u r e d . It is a s tructure now so in t egra l a part of the
asbe s t o s - l i t iga t i on system that it may be s u b s t a n t i a l l y impervious to
decons truc t ion. The conclus ion I draw f r o m this ana ly s i s i s that the
goal s of c ompen sa t ing the i n j u r e d , d i s en f ranch i s ing the unimpaired
and their agent s , and mainta in ing the f inanc ia l v i a b i l i t y of most of the
remaining d e f e n d a n t s can best if not only be a t ta ined 2 9 2 by congres-
sional action to create an admin i s t ra t iv e a l t e rna t iv e to l i t i g a t i o n .
W i t h f i d e l i t y to the "sign above the barroom door,"293 I have pre-
pared such a propo sa l . 2 9 4

292 The use of p l e u r a l regi s tr i e s would a c c o m p l i s h at least some of these goals. See Pet er
Schuck supra note 5. It would not, however, deal with the d i s p u t e d asbestosis c la ims. See
supra notes 119-25. T h a t could be met by the use of cour t-appo int ed medical exper t s in place
of plaintiffs' and d e f e n d a n t s ' experts. See supra note 120.293 -please don't shoot the piano player . . . unless you can p l a y the piano."

294 Brickman, supra note 14.


